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Judge Woodson of the Missouri Su- 
preme Court, in an elaborate dissenting 
opinion in the case of Murphy v. Wabash 
R. Co., 127 S. W. 481, assails the humani- 
tarian doctrine, as administered in Mis- 
souri, from various viewpoints—even go- 
ing to the extent of characterizing it as 
“unsound, unwise and against public poli- 
cy, as declared by the common law and 
the statutes of the (Missouri) state.” Par- 
ticularly to demonstrate his characteriza- 
tion he considers its application to actions 
for death or injury to trespassers on rail- 
road_ tracks. 

But what is especially interesting and of 
widespread interest in this opinion, inde- 
pendently of the particular doctrine of any 
state, refers to the frightful cost which is 
claimed to fall upon the railroad business 
directly and commerce generally, from 
track walking in this country. 

That a large percentage of the $56,700,- 
ooo paid for death and injuries to persons 
in a single year comes from trespass on 
railroad tracks he says is well known. But 
this item he makes out to be the smaller 
part of the loss, that is thus entailed not 
only on the railroads, but on communities 
through which they run. 

If the tracks were kept as clear from 
trespass as other private property is gen- 
erally kept, it is asserted that railroads 
would be run more economically, with bet- 
ter schedules, with more safety to crew and 
passengers and with better general protec- 
tion from tramps and hobos who menace 
both property and person in all communi- 
ties which railroads serve. 

Let us quote the judge as to the above 
specifications: “At a low estimate it costs 
a railroad at least $2.50 in cash for each 
and every train stop at a point other than 


the 12 stops it is required to make annually 
on account of the trespassers; and, if (tak- 
ing the Wabash railroad abave) we mul- 
tiply that sum by 456, the number of trains 
in use of the road, we have the sum. of 
$13,680, money actually paid out on this 
account. * * * And this is not all the 
damage sustained by the railroads by these 
emergency stops. They often cause the 
train to buckle—that is, the cars in the 
front and those in the rear of the train to 
so crowd and jam against those in the cen- 
ter as to cause them to cramp and break in 
two and not infrequently to jump the 
track. This occurs more frequently in 
freight trains.” 

“They cause trains to be late and miss 
connections with trains on other: roads, 
thereby causing delay to the traveling pub- 
lic generally, which greatly interferes with 
business and pleasure, as well as delays 
and interferes with the mail service, in 
which all are deeply interested.” 

He then says that the engineer, in whose 
hands is the safety of crew and passengers 
is rendered less capable of performing his 
duties than if he were not filled with con- 
stant apprehension about trespassers being 
on the track. The judge says: “This is a 
constant dread and hangs like a millstone 
around the neck of almost every engineer.” 

As to safety of communities through 
which trains run the opinion says: “An- 
other. great evil and living menace to the 
whole country has grown up with and out 
of this (humanitarian) ruling of the courts ; ' 
that is the extension of the right of pe- 
destrians to walk upon and over all por- 
tions of railroad tracks. [I refer to the 
tramp, hobo and yeggman * * * 
Without the right to walk upon and along 
the railroad tracks, the tramp could no 
more exist in this country than the lily 
without soil, rain and sunshine. During 
bad and stormy weather he would have 
no dry and smooth roads upon which to 
walk; nor the same shelter and protection 
from rain storm and winter blast that he 
now has in depots, box cars, bridges and 
culverts; * * nor lumber, ties and 





its regular stations, or the sum of $30 for 





bridge timbers to burn when he is cold. 
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* * nor an ever-waiting carriage * 

in the “blind baggage or upon the other 
‘portions of the train. * * Should the 
‘railroads ever acquire the legal right to ar- 
‘rest or exclude the tramp and other tres- 
passers from their properties without being 
subjected to the payment of damages from 
false imprisonment * * then we would 


witness the beginning of the end of the 


tramp in this country.” 

One thing is very certain, and that is, 
that no other private property is so freely 
used without leave or license by others as is 
the railroad track. And another is, that 
there is not near the same potentiality ot 
harm to its owner in its being trespassed 
upon as there is from trespass upon a 
railroad track. 

If a man walks across another's field he 
scarcely exposes the owner to liability for 
his death. Nor does he appreciably inter- 
fere with the management of his farm in 
the fear of injuring the trespasser. If tres- 
passers interrupted the plowing of one’s 
field or the running of his threshing ma- 
chine, and this were repeated day in and 
day out, the cost and annoyance there is 
to a railroad would be appreciated, and 
statutes or the shotgun would soon put an 
end to it. 

If any railroad were to advertise to the 
world that it had an attractive road bed for 
tramp excursions, with bridges safe for 
foot passengers, through a country smil- 
ing with plenty and people kind and hos- 
pitable to the wayfarer, we think its popu- 

_ larity would be quite in inverse ratio to its 
tribute of praise. Indeed we suspect, that 
if it could be shown that the tramp and 
the hobo were a source of profit to a rail- 
road, instead of a most serious infliction, 
every township would be magnifying losses 
and danger from their presence. The repu- 
tation of railroads as an artery of trade 
would be closely pressed by their denuncia- 
tion as a path for plunder. The farmer, 
too, could properly sue the railroad for 
tramp depredations. 

Judge Woodson need not be more than 
ten per cent right in what he says to make 
track-walking rise to the dignity of a seri- 





ous public question, especially as mitiga- 
tion: of the tramp and hobo evil is, “a 
consummation most devoutly to be wished 
for.” 








NOTES OF IMPORTANT DECISIONS 

WILLS—CONTRACT TESTAMENTARY IN 
NATURE, AND GIFTS INTER VIVOS.—The 
Appellate Court of Indiana, Division No. 1, 
considers the question of a promissory note 
by the trustees of a church along with a con- 
temporaneous agreement signed by makers 


.and payee which recites, in effect, that the 


trustees shall pay interest annually on the 
note (payable five years after date) during the 
li‘e of payee or during the existence of the 
loan represented by the note and should pay- 
ment of the loan not be personally demanded 
by payee during her life, the note is to be re 
turned to the trustees and the loan retained 
by them as a donation to the church. Bondur- 
ant v. Boyce, 91 N. E. 968, 92 N. BE. .126. The 
payee died, Lut whether before or after ma- 
turity of the note does not appear, without 
having demanded the loan. Her administra- 
trix then sued and the trustees claimed that 
the. note and agreement constituted a single 
contract and option to demand payment not 
having been exercised the intended donation 
came into effect. 

The majority opinion seems to suppose the 
death of the payee occurring after the note’s 
maturity for it is said: “The liability of the 
trustees was not limited to an event which 
might happen after the death of the obligee. 
At the expiration of the five years, the payee 
of the note has the option to treat the note as 
a nullity or to enforce it. Her failure to exer- 
cise the right to enforce it was in effect, a 
renunciation of the liability of the appellees.” 

This is a somewhat loose statement. When 
would renunciation during life be deemed to 
take place? We apprehend, that as long as 
obligee lived she could have demanded pay- 
ment. If so renunciation of liability never came 
about. This being so the question arises 
whether there was a gift inter vivos or an at- 
tempted bequest to take effect after death, un- 
less the two papers constituting a single con- 
tract avoids this result. What virtue attaches 
to the conclusion that they are a single con- 
tract as applied to this case? The option to 
demand payment existed as forcibly as if the 
agreement had been subsequently made. It 
appears, therefore, to be as purely a voluntary 
promise as it could otherwise have been. If 
the agreement to pay annual interest was the 
eonsideration of the agreement what real right 
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did the trustees acquire? Nothing it seems to 
us of any tangible, or even vested, character. 
There was at most a mere expectancy. 

That there was no gift inter vivos is clear, 
because that must be in praesenti. Not even 
is a promise to make a gift in the future of 
any legal effect, and here was not even that 
much, | 

All that is left is an attempt to make a 
posthumous disposition of property, in other 
words a will. But as the document was not 
properly witnessed it was of no effect. 





BROKERS—ACCEPTANCE BY TELEGRAM 
NOT TRANSMITTED OR DELIVERED IN 
TIME.—The Texas’ Court of Civil Appeals ap- 
pears to us to have applied the principle of 
offer and acceptance, all by telegrams, some- 
what curiously. Western U. Tel. Co. v. Con- 
nell Land Co., 128 S. W. 1162. 

The facts of this case show that the land 
company was employed by one Hawkins to 
effect an exchange of three sections of Texas 
land for 480 acres in Minnesota, the owner of 
the latter being represented by Illinois agents. 
On January 18, 1907, the land company wired 
the Illincis agents that the deal is made if 
they would guarantee a loan of $10,000 on the 
Minnesota land, answer to be made by the 
20th, otherwise no deal. On the 19th the agents 
wired that deal is closed and the loan guaran- 
teed. This telegram not being delivered un- 
til after the 20th the bgoker lost the sale and 
sued the telegraph company. for his commis- 
sions and had judgment below, which was re- 
versed aboye with. directions “to sustain a 
general demurrer to the petition.” 

The court went upon the theory that the 
medium of communication being, under the 
rirermstanees, by telegram, the principal of 
the broker became bound to the broker when 
the Illinois agents replied on the 19th and the 
negligence of the telegraph company in no 
way affected his right of action. Therefore, 
it was said he was not affected thereby and 
suffered no damage therefrom. It was con- 
ceded that the broker as sendee could sue the 
telegraph company, if he has been damaged, 
but still having his right of action against his 
principal, his case is one of damnum absque 
injuria. 

Is this ruling correct so far as the broker is 
concerned? The: broker in this case was to 
procure an acceptance that was binding on his 
principal. The ways and means adopted for 
that purpose were of his own selection and he 
had no evidence of acceptance which he could 
produce to his principal within the time limit- 
ed. This inability was from fault of the tele 
graph company. After the limited time his 
principal would seem to have the right to put 





‘it out of his power to do as he proposed, or to 
change his mind. The broker’s contract was 
to produce’ a purchaser within the time. Did 
he do this? _It seems to us he did not. 

The mistake the court makes it seems to us 
is, that the acceptance is a contract which re- 
lates back from the time the broker’s prin- 
cipal is. notified, if within the limit. But it 
being the broker’s duty to notify his principal 
so as to save the deal, he has been damaged 
by information wrongfully withheld. It might 
be that the Minnesota party could hold the 
Texas. principal, if the broker had failed to 
promptly inform him, had he received the tele- 
gram in time, but yet that would not. be con- 
clusive of the question we suggest, The dam- 
age suffered is by reason of the broker’s nego- 
tiations in his own, as well as his principal’s 
interest being made to miscarry._ 








INHERITANCE TAXATION. 





Introductory.—Several states of the 
Union have enacted laws levying a tax up- 
on all estates and moneys, etc., passing from 
the estate of a decedent to thie living by 
gift, devise, grant or operation of law. 
While these laws are all of the same gen- 
eral purport, they are variant in provisions 
and details. The scope and applicability of 
each is necessarily matters of construc- 
tion,’ as are also the exeniptions therein. 
provided,? and the construction of each par- 
ticular law must depend largel; upon the 
wording of the particular statute. In the 
construction of these statutes the strict rule 
should be followed ; against the government 
and in.favor of the person against whom 
‘the tax is sought to be enforced,? except as 
to the exemptions provided for in the 
statute, and as to these the constitution is 
to be liberal as against the governnient and ~ 


(1) See in re Succession of Fell, 119 La. 
1037, 44 So. Rep. 879; Dow v. Abbott, 197 Mass. 
283, 84 N: E. Rep. 96; in re Eaton’s Estate, 55 
Misc. (N. Y.) 472, 106 N. Y. Supp. 682; in re 
Howard’s Estate, 80 Vt. 489, 68 Atl. Rep. 513. 

(2) Succession of Stauffer, 119 La. 66, 43 So. 
Rep. 928; in re Jones’ Estate (N. J. Eq.) 67 Atl. 
Rep. 1035; in re Harder’s Estate, 108 N. Y. 
Supp. 154; in re Howard’s Estate, 80 Vt. 489, 68 
Atl. Rep. 513. 

(3) People 
Rep. 1129; in 
78 N. E. Rep. 
App. Div. (N. 


v. Koenig, 37 Colo. 288, 85 Pac. 
re Cooley's Estate, 186 N. Y. 220, 
939; in re Kennedy’s Estate, 113 
Y.) 4, 99 N. Y¥. Supp. 72. 
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strict as to the person claiming the ex- 
emptions.* 

The general principles underlying all 
these statutes are in each instance the same. 
The power of the legislature to pass such 
laws, and their constitutionality, has been 
fully adjudicated, and is now well estab- 
lished, where the statute is properly framed 
and duly restricted. 

History—While inheritance tax laws 
are of comparatively recent introcuction in 
this country, they are by no means a mod- 
ern institution. On the other hand, they 
are of very ancient origin, and are thought 
to be derived from the Roman laws, al- 
though the institution may have been older 
than the Roman Empire. The Vicesima 
Hereditatum, or the twentieth penny of in- 
heritance, imposed by the Emperor Augus- 
tus upon the ancient Romans, was a tax of 
this kind, and was applicable to all suc- 
cessions, legacies and donations, in case of 
death, except in those cases where the re- 
cipients were the near relations and the 
poor.® 

Laws taxing successions to some extent 
and in some form exist in practically all the 
European countries, in the British empire 
and provinces, and elsewhere. The first in- 
heritance tax law, or “death duty,” was en- 
acted in England in 1786, and a statute 
modeled after the English law was enacted 
by the Pennsylvania legislature in 1826; 
since that date similar laws have been en- 
acted in many of the states and by con- 
gress. 

Definition—By whatever name an in-> 
heritance tax law may be known—collateral 
inheritance tax, death duty,’ inheritance,® 
‘ inheritance tax, legacy tax, succession tax, 
transfer tax, and the like—the tax is a sum 


(4) In re Cook’s Estate, 50 Misc. (N. Y.) 
487, 100 N. Y. Supp. 628. 


(5) Nunnemacher y. State, 129 Wis. 190, 108 
N. W. Rep. 627, 9 Am. & Eng. Ann. Cas. 711, 9 
L. R. A. N. S. 121. 

(6) See Bauchand de I’ Impot der Vingtieme 
sur les Cuccessions; Burnam de Vestigalibus 
Pop. Romchap. xi; Don Cassius, Lib. 55. 

(7) Appeal of Nettleton, 76 Conn. 565, 56 Atl. 
Rep. 565. 

(8) In re Vanderbilt’s Estate, 172 N. Y. 69, 
64 N. E. Rep. 782. 





imposed or exacted by and paid to the 
government by a person or corporation or 
association benefited, for the enjoyment of 
the privilege secured by law to devisees, 
legatees, grantees, donees, heirs, and per- 


sonal representatives of taking, acquiring, - 


holding and enjoying property of a de- 
cedent, personal or real or mixed, or any 
interest therein, or the use and _ benefits, 
or the issues and profits thereof, passing 
by will, by inheritance, by grant,® or by gift 
causa mortis or donation inter vivose’® and 
intended to take effect at or after the death 
of the grantor or donor." 


(9) In re Hess’ Estate, 96 N. Y. Supp. 990; 
in re Graves’ Estate, 103 N. Y. Supp. 671. 


(10) In re Price’s Estate, 62 Misc. (N. Y.) 
149, 116 N. Y. Supp. 283. See in re Benton's 
Estate, 234 Ill. 366, 84 N. E. Rep. 1026; in re 
Palmer’s Estate, 102 N. Y. Supp. 236; in re 
Barbey’s Estate, 114 N. Y. Supp. 725. 

Gifts are not subject to the inheritance-tax 
except where made in contemplation of the 
death of the donor. People v. Kelley, 218 Ill. 
509, 75 N. E. Rep. 1038. See footnotes 32, 33, 
post. 


(11) See appeal of Nettleton, 76 Conn. 565, 
56 Atl. Rep. 565; Ferry v. Campbell, 110 Iowa 
290, 81 N. W. Rep. 604, 50 I. R. A. 92; Succes- 
sion of Levy, 115 La. 377, 384, 39 So. Rep. 37, 
5 Am. & Eng. Ann. Cas, 871, 873, 8 L. R. A. N. 
S. 1180, affirmed Cohen v. Brewster, 203 U. S. 
543, 51 L. Ed. 310, 27 Sup. Ct. Rep. 174, 8 Am. 
& Eng. Ann, Cas.°215; State v. Hamlin, 86 Me. 
495, 30 Atl. Rep. 76, 41 Am. St. Rep. 569, 25 
lL. R. A. 632; Minot v. Winthrop, 162 Mass. 113, 
38 N. E. Rep. 512, 26 L. R. A. 259; Siate ex rel. 
Garth v. Switzler, 143 Mo. 287, 45 S. W. Rep. 
245, 65 Am. St. Rep. 653, 40 L. R. A. 280; in re 
Swift, 137 N. Y. 77, 32 N. E. Rep. 1098, 33 N. E. 
Rep. 744, 18 L. R. A. 709; in re Davis’ Estate, 
149 N. Y. 539, 44 N. E. Rep. 185; State v. Ferris, 
53 Ohio St. 314, 41 N. E. Rep. 579, 30 LL. R. A. 
218; State ex rel. Taylor v. Guilbert, 70 Ohio 
St. 229, 71 N. E. Rep. 636, 1 Am. & Eng. Ann. 
Cas. 25; Strade v. Commonwealth, 52 Pa. St. 
181, 182; Dixon v. Ricketts, 26 Utah 215, 72 Pac. 
Rep. 947; State v. Mann, 76 Wis. 469, 45 N. W. 
Rep. 526, 46 N. W. Rep. 51; Black v. Scott, 113 
Wis. 205, 89 N. W. Rep. 522; Nunnemacher v. 
State, 129 Wis. 190, 204, 108 N. W. Rep. 627, 9 
Am. & Eng. Ann. Cas. 711, 715, 9 L. R. A. N. S. 
121; Phemmer vy. Coler, 178 U. S. 131, 44 lL. Ed. 
998, 20 Sup. Ct. Rep. 835. 


The New York Court of Appeals say, In the 
case of in re Swift, 137 N. Y. 77, 32 N. E. Rep. 
1098, 18 L. R. A. 709, that a “precise definition 
of this tax is not essential, if it is susceptible 
of exact definition. Thus far, in this court, we 
have not thought it necessary, in the cases 
coming before us, to determine whether the 
object is the property which passes or not; 
though, in some, expressions may be found 
which seem to regard the tax in that light.” 
See in re McPherson, 104 N. Y. 306, 10 N. E. 
Rep. 685, 58 Am. Rep. 502; in re Kuston’s Will, 
117 N. Y. 174, 21 N. E. Rep. 87, 3 L. R. A. 464; 
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Vature of the Tax—An_ inheritance 
tax is not a tax on the property or thing 
passing, but merely upon the privilege of 
receiving and inheriting the thing that pass- 
es from the estate of a decedent to a living 
person or corporation or association,’* and 


in re Sherwell’s Estate, 125 N. Y. 376, 26 N. E. 
Rep. 464; in re Romaine, 127 N. Y. 80, 27 N. E. 
Rep. 759, 12 L. R. A. 401; in re Stewart, 131 N. 
Y. 274, 30 N BE. Rep. 184, 14 L. R. A. 836. : 

(12) In re Stanford’s Estate, 126 Cal. 112, 
54 Pac. Rep. 259, 58 Pac. Rep. 462; in re Inheri- 
tance Tax Bill, 23 Colo. 492, 48 Pac. Rep. 535; 
Appeal of Nettleton, 76 Conn. 565, 56 Atl. Rep. 
565; Kochersperger v. Drake, 167 Ill. 122, 47 
N. E. Rep. 321; in re Stones’ Estate, 132 Iowa 
136, 108 N. W. Rep. 455; Succession of Levy, 175 
La. 377, 39 So. Rep. 37, 5 Am. & Eng. Ann. Cas. 
871, 8 LL R. A. N. S. 1180, affirmed Cahen v. 
Brewster, 203 U. S. 548, 51 L. Ed. 310, 27 Sup. 
Ct. Rep. 174, 8 Am. & Eng. Ann. Cas. 215; Suc- 
cession of Kohn (La.) 38 So. Rep. 898; 
State v. Dalrymple, 70 Md. 294, 17 _Atl. Rep. 
82; Fisher v. State, 106 Md. 104, 66 Atl. Rep. 
661; Frothingham vy. Shaw, 175 Mass. 59, 55 N. 
E. Rep. 623; Union T. Co. v. Wayne, Probate 
Judge, 125 Mich. 487, 84 N. W. Rep. 1101; State 
ex rel.. Foot v. Bazille, 97 Minn. 11, 106 ‘'N. 
W. Rep. 93; State ex rel. Fath v. Henderson, 
160 Mo. 190, 60 S. W. Rep. 1093; Gelsthrope v. 
Furnell, 20 Mont. 299, 51 Pac. Rep. 267; in re 
Touhy’s Hstate, 35 Mont. 341, 90 Pac. Rep. 170; 
State ex rel. Saunders vs. Vinsonhaler, 74 Neb. 
675, 105 N. W. Rep. 472; Neilson v. Russell, 
(N. J. L.), 69 Atl Rep. 476; in re Estate of 
Howe, 112 N. Y. 100, 19 N. E. Rep. 513, 2 L. R. 
A. 825 and note; in re Swift, 137 N. Y. 77, 32 
N. E. 1096, 18 L. R. A. 709; in re Dows’ 
Estate, 167 N. Y. 227, 60 N. E. Rep. 439; 
in re Gihon, 169 N. Y. 443, 62 N. E. Rep. 561; 
in re Vanderbilt’s Estate, 172 N. Y. 69, 64 N. E. 
Rep. 782; in re Lansing’s Estate, 182 N. Y. 238, 
74 N. E. Rep. 882; in re Wolfe’s Estate, 89 App. 
Div. (N. Y.) 349, 85 N. Y. Supp. 949; in re Swift, 
2 Connoly (N. Y.) 464, 466, 16 N. ¥. Supp. 193; 
in re Hoyt, 37 Misc. (N. Y.) 720, 76 N. Y. Supp. 
504; in re Hitchin’s Estate, 43 Mise. (N. Y.) 
485, 89 N. Y. Supp. 472; in re Hill’s Estate, 97 
N. Y. Supp. 701; Pullen v. Wake Co., 66 N. C. 
361; State ex rel. Schwartz v. Ferris, 53 Ohio 
St. 314, 41 N. E. Rep. 579; State ex rel. Taylor 
v. Guilbert, 70 Ohio St. 229, 71 N. E. Rep. 636, 
1 Am. & Eng. Ann. Cas. 25; Oreutts Appeal, 97 
Pa. St. 185; State v. Alston, 94 Tenn. 674, 30 
S. W. Rep. 750; Dixon v. Ricketts, 26 Utah 2135, 
72 Pac. Rep. 947; Eyre v. Jacob, 14 Gratt. (Va.) 
422, 73 Am. Dec. 367; Miller v. Commonwealth, 
27 Gratt. (Va.) 117; Schoolfield v. Lynchburg, 
78 Va. 366; in re Hickok’s Estate, 78 Vt. 259, 
62 Atl. Rep. 724, 6 Am. & Eng. Ann. Cas. 578; 
State v. Clark, 30 Wash. 439, 71 Pac. Rep. 20; 
State v. Mann, 76 Wis. 469, 45 N. W. Rep. 526, 
46 N. W. Rep. 51; Black v. State, 113 Wis. 205, 
89 WN. W. Rep. 522, 90 Am. St. Rep. 853; Nunne- 
macher v. State, 129 Wis. 190, 108 N. W. Rep. 
627, 9 Am. & Eng. Ann. Cas. 711, 9 L. R. A. N. 
S. 121; Wallace v. Myers, 38 Fed. Rep. 184, 4 
L. R. A. 171; United States v. Perkins, 163 U. 
S. 625, 41 L. Ed. 287, 16 Sup. Ct. Rep. 1073; 
Magoun v. Illinois T. & S. Bank, 170 U. S. 283, 
42 L. Ed. 1037, 18 Sup. Ct. Rep. 594; Knowlton 





the privilege may be taxed, although the 
property is also taxed."** Hence such laws 
are not subject to the constitutional limita- 
tions applying to the taxation of proper- 
ty.* Thus, where each of two states, the 
laws of which a devisee or legatee must 
invoke to secure his rights, in dealing with 
its own laws regulating inheritance and 
succession, impose a tax on the right they 
respectively confer, gives no cause for com- 
plaining on constitutional grounds against 
the double taxation.** 

The right of inheritance and of succes- 


v. Moore, 178 U. S. 41, 44 L. Ed. 969, 20 Sup. 
Ct. Rep. 747; Blackstone v. Miller, 188 U. S. 189, 
47 lL. Ed. 439, 23 Sup. Ct. Rep. 277; Cohen v. 
Brewster, 203 U. S. 543, 51 L. Ed. 310, 27 Sup. 
Ct. Rep. 174, 8 Am: & Eng. Ann. Cas. 215. 

According to the Supreme Court of Wiscon- 
sin, “it must be admitted that, by the absolute 
uniform current of decision in this country, 
inheritance taxes are not taxes upon property, 
but upon the right to receive property.” Nun- 
nemacher v. State, 129 Wis. 190, 108 N. W. 
Rep. 627, 9 Am. & Eng. Ann. Cas. 711, 9 L. R. A. 
N. S. 121. 

The New York Court of Appeals says: “Thus 
far, in this court, we have not thought it neces- 
sary, in the cases coming before us, to deter- 
mine whether the object of taxation is the 
property which passes or not; though, in some, 
expressions may be found which seem to re- 
gard the tax in that light.” In re Swift, 137 
N. Y. 77, 32 N. E. Rep. 1098, 18 L. R. A. 709, 


‘citing in re McPherson, 104 N. Y. 306, 10 N. E. 


Rep. 695, 58 Am. Rep. 502; in re Will of Euston, 
113 N. Y. 174, 21 N. E. Rep. 87, 3 L. R. A. 464; 
in re Sherwell’s Estate, 125 N. Y. 376, 26 N. E. 
Rep. 464; in re Romaine, 127 N. Y. 80, 27 N. E. 
Rep. 759, 12 Lh R. A. 401; in re Stewart, 131 N. 
Y. 274, 30 N. E. Rep. 184, 14 L. R. A. 836. 

On the other hand there are cases holding 
that a collateral or inheritance-tax is a tax on 
the property passing from the decedent, and 
not on the privilege of receiving the property. 
In re Bittinger’s Estate, 129 Pa. St. 338, 18 
Atl. Rep. 132; in re Hadley’s Estate, 181 Pa. 
St. 339, 37 Atl. Rep. 597. 

The Supreme Court of Missouri says that 
“the mere calling such a tax a ‘succession tax’ 
does not make it different from an ordinary 
tax upon property, when the effect and operg 
tion are identical with an ordinary property 
tax.” State ex rel. Garth v. Switzler, 143 Mo. 
287, 45 S. W. Rep. 245, 65 Am. St. Rep. 653, 40 
L. R. A. 280. 

(12a) Eyre v. Jacob, 14 Gratt. (Va.) 422, 73 
Am. Dec. 367. 

(13) In re Magnes’ Estate, 82 Colo. 527, 77 
Pac. Rep. 853; in re Fouhy’s Estate, 35 Minn. 
431, 90 Pac. Rep. 170; Thompson v. Kidder, 71 
N. H. 174, 65 Atl. Rep. 392; Nunnemacher v. 
State, 129 Wis. 190, 108 N. W. Rep. 627, 9 
Am. & Eng. Ann. Cas. 711, 9 L. R. A. N. S. 121; 
Cahen v. Brewster, 203 U. S. 543, 51 L. Ed. 310; 
27 Sup. Ct. Rep. 174, 8 Am. & Eng. Ann. Cas. 
215. 

(14) In re Roger’s Estate, 149 Mich. 305, 112 
N. W. Rep. 931. 
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sion are privileges granted and secured by 
the state, and not a right inherent in the 
individual**—except in Wisconsin, in 
which state it has been held, by a divided 
court, to be guaranteed as an inherent right 
by the constitution.* This right to take 
or succeed, not being a natural and inherent 
right, but merely a privilege granted by the 
government, it is to be enjoyed subject .to 
such burdens and restrictions as the gov- 
ernment sees fit to impose.** 

Restorative Effect. — Inheritance tax 
laws are usually held to have a prospective 
operation only,’* unless the contrary is dis- 
tinctly apparent, or clearly to be implied, 
and hence have no application to the estate 
of a person dying before their passage and 
going into effect,’® and for that reason are 
not applicable to transfers completed prior 
to their enactment ;*° neither can they have 
any effect to subject rights previously ac- 
quired,** whether those rights be vested or 
contingent.** 


(15) In re Dow’s Estate, 167 N. Y. 227, 60 
N. E. Rep. 439, 88 Am. St. Rep. 509, 52 L. R. A. 
433; State v. Alston, 94 Tenn. 674, 30 S. W. Rep. 
750, 28 L. R. A. 178; United States v. Perkins, 
163 U. S. 625, 41 L. Ed. 257, Sup. Ct. Rep. 

(16) Nunnemacher v. State, 129 Wis. 190, 108 
N. W. Rep. 627, 9 Am. & Eng. Ann. Cas. 711, 9 
% R. A. N. &. 221. 

(17) In re Magnes’ Bstate, 32 Colo. 527, 77 
Pac. Rep. 853; Appeal of Nettleton, 76 Conn. 
565, 56 Atl. Rep. 565; Jackson v. Tailer, 41 
Mis. (N. Y.) 36, 83 N. Y. Supp. 576; Pullen v. 
Wake Co., 66 N. C. 361; Strode v. Common- 
wealth, 52 Pa. St. 181;. Dixon v. Ricketts, 26 
Utah 215, 72 Pac. Rep. 984; in re Hickok’s Es- 
tate, 78 Vt. 259, 62 Atl. Rep. 724; Eyre v. Jacob, 
14 Gratt. (Va.) 422, 73 «m. Dec. 367; Magoun 


v. Illinois T. & S. Bank, 170 U. S. 283, 42 L- 


Ed. 1037, 18 Sup, Ct. Rep. 594. 

(18) Eury’s Exrs. v. State, 72 Ohio St. 442, 
74 .N. E. Rep. 650. 

(19) Gilbertson vy. Ballard, 125 Iowa 420, 101 
N. W. Rep. 108; in re Goelet’s Estate, 78 N.Y. 
47; in re Vanderbilts Estate, 172 N. Y. 69, 64 
N. E. Rep. 782; in re Meyer’s Estate, 83 App. 
Div. (N. Y.) 381, 82 N. ¥. Supp. 329; in re Gibbes’ 
Estate, 40 Misc. (N. Y.) 581, 88 N. Y. Supp. 56. 

As to whether applicable to estates of per- 
sons deceasing prior to passage of statute, see 
Estate of Bushnell, 20 Ohio N. P. (N. S.) 673. 

(20) Miller v. McLaughlin, 141 Mich. 425, 
104 N. W. Rep. 777; in re Backhouse, 96 N. Y. 
Supp. 466. 

(21) See in re Lansing’s Estate, 182 N. Y. 
238, 74 N. E. Rep. 882; in re Pell’s Estate, 171 
N. Y. 48, 63 N. E. Rep. 789, 89 Am. St. Rep. 
791, 57 L. R. A. 540. 

(22) In re Lansing’s Estate, 182 
74 N. E. Rep. 882. 


N. Y. 238, 





But it has been held that in those cases 
where power to impose an inheritance tax 
existed during a decedent’s lifetime, and a 
law imposing a tax was enacted subsequent 
to his death, which became effective before 
the closing of the succession, the right to 
take the property of such decedent by suc- 
cession was subject to the tax,’ because’ 
until the succession is closed the rights of 
heirs and legatees do not become vested.** 
Hence it is generally held that an inher- 
itance tax law applies to estates under con- 
trol of the probate court at the time the act 
imposing the tax becomes effective ;?> but 
does not apply in those cases where there 
is a vested property right duly and regu- 
larly acquired at the time the act imposing 
the tax takes effect.**. However, a prior 
unauthorized distribution will not defeat the 
right of the state to receive the tax.?7 


Tar Assessable When. —-Under the 
various inheritance tax laws the occasion 
for imposing the tax arises upon the trans- 
fer, acquisition or devolution of any prop- 
erty, real or personal,** or any right or in- 


(23) Succession of Levy, 115 La. 377, 39 So. 
Rep. 37, 5 Am. & Eng. Ann. Cas. 871, 8 L. R. 
A. N. S. 1180, affirmed Cahen v. Brewster, 203 U. 
S. 543, 51 L. Ed. 310, 27 Sup. Ct. Rep. 174, 8 
Am. & Eng. Cas. 215. 

And it has been decided that property held 
in trust under the provisions of a will, be- 
comes subject to the operation of an inheri- 
tance-tax law passed after the death of deced- 
ent, but which becomes operative during the 
life of the trust. Hostetter v. State, 5 Ohio C. 
Cc. (N.. 8.) 337. 

(24) Succession of Levy, supra. 

(25) Thus, under the Iowa code provision of 
1897, § 1486, which became effective April 8, 
1898, an estate of a decedent dying in 1897, was 
held to be subject to the payment of the tax. 
Montgomery v Gilbertson, 134 Iowa 291, 111 N. 
W. Rep. 964. See Succession of Stauffer, 119 
La. 66, 43 So. Rep. 928. 

(26) In .re Ripley’s Estate, 
(N. Y.) 419, 106 N. Y. Supp. 844. 

(27) See Montgomery vy. Gilbertson, 134 
Iowa, 291, 111 N. W. Rep. 964. 

(28) In re Hellman’s Estate, 174 N. Y. 254, 
66 N. E. 809, 77 App. Div. (N. Y.) 355, 79 N. 
Y. Supp. 201 (seat in stock exchange); in re 
Probst’s Estate, 40 Misc. (N. Y.) 431, 82 N. Y. 
Supp. 396 (money loaned); in re Anthony’s Es- 
tate, 40 Misc. (N. Y.) 497, 82 N. Y. Supp. 789 
(gift of money to wife which by her death 
came again into her husband’s estate); in re 
Dun’s Estate, 40 Mise. (N. Y.) 509, 82 N. Y. 
Supp. 802, 39 Misc. (N. Y.) 616, 80 N. Y. Supp. 
657 (good will of business); in re Riemann’s 


122 App. Div. 


4 Estate, 42 Misc. (N. Y.) 648, 87 N. Y. Supp. 731 
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terest therein, or profit or income there- 
from,”* held in trust or otherwise,*® wheth- 
er by will, by inheritance under the inter- 
state laws of the state, by grant** or gift 
causa mortis*? or donation inter vivos,** 
in contemplation of death,** or to take ef- 
fect in use or enjoyment at or after the 


(legacy accepted in lieu of dower); in re Hal- 
lock’s Estate, 42 Misc. (N. Y.) 473, 87 N. Y. 
Supp. 255 (personalty and realty added to- 
gether in ascertaining value of property tax- 
able, and in determining the exemption); in 
re Clinch’s Estate, 44 Misc. (N. Y.) 190, 89 N. 
Y. Supp. 208 (securities of deceased nonresi- 
dent legatee having come into possession of 
resident personal representative); in re Clinch’s 
Estate, 90 N. Y. Supp. 932 (shares of stock in 
state corporation physically present in state); 
in re Daly’s Estate, 91 N. Y. Supp. 858 (money 
deposited with broker on “margin” by non- 
resident decedent); in re Morris’ Estate, 138 N. 
Cc. 259, 50 S. E. Rep. 682 (right to impose the 
tax not dependent upon the nature or kind of 
property transferred); in re Long’s Estate, 22 
Pa. Super. Ct. 370 (interest of shareholder in 
realty of joint stock association is taxable 
as personalty). 


(29) It is to be noted, however, that such 
rights and interests as vested before the pas- 
sage of the income-tax law cannot become 
subject to the payment of the tax imposed. In 
re Craig’s Estate, 97 App. Div. (N. Y.) 289, 89 
N. Y. Supp. 971. See, also, authorities in foot- 
notes, 18 et seq. 


(30) People v. McCormick, 208 Ill. 437, 70 
N. E. Rep. 350; Hoyt v. Hancock, 65 N. J. Eq. 
688, 55 Atl. Rep. 1004; in re Jones’ Estate, 172 
N. Y. 575, 65 N. E. Rep. 570, 60 L. R. A. 476; 
in re Tracy, 179 N. Y. 501, 72 N. E. Rep. 519, 
87 App. Div. (N. Y.) 215, 83 N. Y. Supp. 1049; 
Hostetter v. State, 5 Ohio C. Cc. (N. S.) 337; in 
re Long’s Estate, 22 Pa. Super. Ct. 370; Singer 
v. Guarantee T. & S. D. Co., 24 Pa. Super. Ct. 
270. 


(31) In re Sinner’s Estate, 45 Mise. (N. Y.) 
559, 92 N. Y. Supp. 972. See, also, authorities 
foot-note 34, post. 


(32) Rosenthal v. People, 211 Ill. 306, 71 
N. B. Rep. 1121 (gift to wife 33 days before 
death); in re Bullard’s Estate, 76 App. Div. 
(N. Y.) 207, 78 N. Y. Supp. 491, and in re Mil- 
ler’s Estate, 77 App. Div. (N. Y.) 473, 78 N. Y. 
Supp. 930, in both of which gifts of stock held 
not to be subject to the tax). 


* (38) 


(34) “In contemplation of death,” means an 
apprehension arising from some existing con- 
dition of body or health, or some impending 
peril. In re Banker’s Kstate, 83 App. Div. (N. 
Y.) 530, 82 N. Y. Supp. 390. See generally 4 
Words and Phrases 3090. Merrifield’s Estate 
v. Péople, 212 Ill. 400, 72 N. E. Rep. 446 (ab- 
solute conveyance, without consideration, made 
three days before undergoing a dangerous sur- 
gical operation), held to have been made in 
contemplation of death); Rosenthal v. People, 
211 Ill. 306, 71 N. E. Rep. 1121 (gift to wife 
made 33 days before demise, held to have been 
made in contemplation of death). 


See authorities in foot-note 10, ante. 


.Estate of Sanford, 126 Cal. 





death of the owner giving, granting or be- 
queathing, or dying intestate.** 

Tax Accrues When—In the case of 
estates of present enjoyment, either abso- 
lute, for life,** or for a term of years,*’ the 
tax accrues immediately upon the death of 
the decedent,** testate or intestate,*® and 
the right of the state to assess and receive 
the tax vested at once in the state, and can- 
not be affected by subsequent legislation.* 
The law in force at the time of decedent’s 
death, as a general rule—though there are 
cases which seem to mark out clearly-de- 
fined exceptions—controls alike the rights 
of the state and the rights of those suc- 
ceeding to the estate of the decedent.** But 
it has been held that in those cases where 
the tax has not been determined and levied 
until after the repeal of the statute au- 
thorizing its levy and collection, the tax can- 
not be enforced.** 


(35) Property distributed after the inheri- 
tance-tax law becomes effective, although de- 
cedent died years before its enactment, held 
to be subject to payment of the tax. Hostetter 
v. State, 5 Ohio C. C. (N. S.) 377. 

(36) People v. Pulteney Assessors, 
Y. 176. 

(37) In re Dalrymple’s Estate, 
367, 64 Atl. Rep. 554. 

(88) In re Lander’s Estate, 6 Cal. App. 744, 
93 Pac. Rep. 202; in re Kingman’s Estate, 220 
Ill. 563, 77 N. E. Rep. 135; McCurdy v. Mc- 
Curdy, 197 Mass. 248, 83 N. E. Rep. 881; in re 
Hartman’s Estate, 70 N. J. Eq. 664, 62 Atl. Rep. 
560; People v. Pulteney Asesssors, 101 N. Y. 
176; in re Dalrymple’s Estate, 215 Pa. St. 367, 
64 Atl. Rep. 554. 

In those cases where the inheritance-tax be- 
comes due and payable at the death of the de- 
cedent, the power of the state to determine and 
assess the tax does not depend upon the pro- 
bate of the will of the decedent. In re Hart- 
man’s Estate, 70 N. J. Eq. 664, 62 Atl. Rep. 560. 

(39) In re Meyer’s Estate, 83 App. Div.. (N. 
Y.) 381, 82 N. Y Supp. 329; in re Bushnell’s 
Estate, 172 N. Y. 649, 65 N. E. Rep. 1115. 

(40) Trippet v. State, 149 Cal. 521, 86 Pac. 
Rep. 1084, 8 L. R. A. N. S. 1210, reaffirming 
112, 54 Pac. Rep. 


101 N. 


215 Pa. St. 


259, 58 Pac. Rep. 462. 

Interest is chargeable from the date of the 
death of the decedent, in those cases where 
the tax is not paid at the time required by 
the statute. People ex rel Attorney-General v. 
Rice, 40 Colo. 508, 91 Pac. Rep. 33. 

(41) In re Woodward’s Estate, 153 Cal. 39, 
94 Pac. Rep. 242; Commonwealth v. Stoll’s 
Admr., (Ky.) 114 S. W. Rep. 279; Carter v. 
Whitcomb, 74 N. H. 482, 69 Atl. Rep. 779. 

(42) Tilghman v. Eidman, 131 Fed. Rep. 651, 
following Mason v. Sargent, 104 U. S. 689, 26 
L. Ed. 894. 
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As to the time of the accrual of the tax 
upon contingent estates and remainders, the 
authorities are not harmonious. In the 
absence of express statutory provision on 
the subject, the better rule is thought to 
be the one holding that the tax does not 
accrue until the estate actually vests or the 
party comes into the enjoyment of the. in- 
terest.** This does not mean that the tax 
cannot be paid at an earlier date, but sim- 
ply that the tax is not demandable before 
such time; and where the inheritance tax 
on the entire estate of the decedent has 
been paid by the executor, under direction 
in the will, the state cannot again collect the 
tax from the remainderman when he comes 
into the possession of his estate.** 

The time when the tax accrues upon a 
future estate depends largely upon the pro- 
visions of the particular statute, so that the 
rules announced in one jurisdiction are not 
likely to be applicable in another, unless the 
statutory provisions in each jurisdiction are 
identical or substantially the same.** 

In California the tax vests in the state 
immediately on the death of decedent.** 

In Illinois contingent remainders are tax- 
able at the death of the decedent, the same 
as estates vesting in present enjoyment.* 
Thus, where an estate is devised in trust for 
a term of years, to be then distributed 
among the beneficiaries, the. entire estate 
passing is immediately taxable,** and the 
value of the estate for the precedent years 
cannot be deducted.*® A vested remainder 
created by will is taxable on the death of 

(43) See People v. McCormick, 208 Ill. 437, 
70. N. EL Rep. 350; Stevens v. Bradford, 185 
Mass. 439, 70 N. E. Rep. 425; Dow v. Abbott, 
197 Mass. 283, 84 N. E. Rep. 96; State ex rel. 
Hale v. Probate Court, 100 Minn. 192, 110 N. W. 
Rep. 865; in re Barbon’s Estate, 211 Pa. St. 623, 
61 Atl. Rep. 244; Harrison v. Johnston, 109 Tenn. 
245, 70 S. W. Rep. 414; Vanderbilt v. EBidman, 
196 U. S. 480, 49 L. Ed. 563, 25 Sup. Ct. Rep. 
331. ' 

(44) In re De Barbon’s Estate, 
623, 61 Atl. Rep. 244. 

(45) See 45 Cent. Dig. col. 2362, § 1709. 

(46) In re Stanford, 126 Cal. 112, 58 Pac. 
Rep. 462, 54 Pac. Rep. 259,45 L. R. A. 788; Trip- 
pet v. State, 149 Cal. 521, 86 Pac. Rep. 1084, 8 
L. R. A. N. S. 1210. 

(47) In re Kingman’s Estate, 220 Ill. 563, 77 
N. E. Rep. 135, 5 Am. & Eng. Ann. Cas. 235. 


(48) In re Kingman, supra. 
(49) In re Kingman, supra. 


211 Pa. St. 





decedent, although the particular estate 
has not yet attached,*® except in those cases 
in which the remainderman cannot be as- 
certained.* 

In Massachusetts the tax does not accrue 
until the person entitled comes into posses- 
sion of his estate of interest.°? A conting- 
ent remainder is not presently taxable,** 
and legacies payable in installments (as an- 
nuities) are taxable when and as they be- 
come payable, and the tax is exacted on 
the installments when the payments are 
made.** 

In New York on contingent as well as 
vested remainders, defeasible as well as 
absolute transfers, are taxable at once, and 


‘the tax is payable forthwith “out of the 


property transferred;’*> however, con- 
tingent remainders are not taxable until 
the contingency by which the estate might 
be defeated is impossible of occurrence,*® 
and in case of a vested remainder, when the 
remainderman cannot be ascertained until 
after the death of the life tenant, the tax 
is not chargeable until the remainderman is 
ascertained.*” , 


(50) In re Kingman, supra; Ayers v. Chi- 


cago T. & T. Co., 187 Ill. 42, 58-N. E. Rep. 318; 


People v. McCormick, 208 Ill. 437, 60 N. E. 
Rep. 350. 

(51) Billings v. 
E. Rep. 798. 

(52) Stevens v. 
N. E. Rep. 425. 

(53) Howe v. Howe, 179 Mass. 
Rep. 225. 

(54) Minot v. Winthrope, 162 
N. E. Rep. 512, 26 L. R. A. 259. 

(55) In re Vanderbilt, 172 N. Y. 69, 64 N. 
Rep. 782; in re Brey, 172 N. Y. 609, 64 N. B. 
Rep. 958; in re Tracy, 179 N. Y. 501, 72 N. E. 
Rep. 519; in re Kenney, 93 App. Div. (N. Y.) 
27, 86 N. Y. Supp. 1024; in re Post, 85 App. Div. 
(N. Y.) 611, 82 N. Y. Supp. 1079; in re Le Burn, 
39 Misc. (N. Y.) 516, 80 N. Y¥. Supp. 486, 89 N. 
Y. Supp. 472; in re Hoyt, 44 Misc. (N. Y.) 76, 
89 N. Y. Supp. 744. 

(56) .In re Lefever, 5 Dem. (N. Y.) 184. See 
in re Hopkins, 6 Dem. (N. Y.); in re Surrogate 
of Cayuga Co., 46 Hun. (N. Y.) 657; in re 
Clarke’s Estate, 1 Com. Sur. (N. Y.) 431, 5 N. Y. 
Supp. 199; in re Curtis, 142 N. Y. 219, 36 N. 
E. Rep. 887; in re Roosevelt’s Estate, 143 N. Y. 
120, 38 N. E. Rep. 281, 25 L. R. A. 695; in re 
Hoffman’s Estate, 143 N. Y. 327, 38 N. E. Rep. 
311. 

On the happening of the contingency on 
which the estate vests, the tax becomes pres- 
ently assessable. In re Stewart's Estate, 131 
N. Y. 274, 30 N. E. Rep. 184, 14 L. R. A. 836. 

(57) In re Davis’ Estate, 149 N. Y. 539, 44 
N. E. Rep. 185. 


People, 189 Ill. 59 N. 


472, 


Bradford, 185 Mass. 439, 70 


546, 61 N. E. 


Mass. 113, 38 
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In Pennsylvania the tax is not assessed 
until the time of the right of possession ac- 
crues,®® so that in vested remainders the 
tax is not demandable until the time of 
enjoyment arrives.*® In case of a legacy. 
payable in installments, the tax is assessa- 
ble and payable on each installment as it 
falls due ;®° and where the legacy is with 
power to appropriate and use during life, 
with power of disposition over, the residue 
cannot be ascertained and taxed until the 
death of the legatee.** 

James M. Kerr. 

Berkeley, Cal. 

(58) 
17 Ati. 
26 Atl. 


Commonwealth's Appeal, 127 Pa. St. 438, 
Rep. 1094; Lines’ Nstate, 155 Pa. St. 378, 
Rep. 728; In re De Bourbon’s Estate, 211 
Pa. St. 623, 61 Atl. Rep. 244. 

(59) In re Wharton’s Estate, 14 Phila. (Pa.), 
279; In re Christien’s Estate, 2 Pa. Co. Ct. Rep. 
91, 18 W. N. C. 88. 

(60) In re Compton’s Estate, 10 Pa. Co. Ct. 
443: In re King’s Estate, 11 Phila. (Pa., 26, 32 
Leg. Int. Pa.) 74. 

(61) In re Neiman’s Estate, 131 Pa. St. 346, 
18 Atl. Rep. 900. 








PRACTICE—DIRECTING VERDICT—OPEN- 
. ING STATEMENT. 


PIETSCH v. PIETSCH. 
Supreme Court of Illinois, June, 1910. 


The opening statement to the jury cannot be 
treated as an admission of facts binding upon 
the client, so as to justify a directed verdict. 

It is otherwise where the opening statement 
shows that the cause of action is contrary to 
publie policy and such as no court would enter- 
tain, 

This is a suit in forcible detainer for the 
possession of a lot in Chicago, begun by 
Charles F. Pietsch, the appellee, by filing his 
complaint in the municipal court of Chicago 
against Otto E. Pietsch and Helen Pietsch, 
appellants. After a jury had been empaneled 
and sworn the attorney for plaintiff made an 
opening statement of the case to the jury, to 
the effect that the defendants, who are hus- 
band and wife, had made a mortgage or trust 
deed on the lot, which was foreclosed; that a 
sale was made under the decree, from which 
there was no redemption; that a deed was 
made in pursuance of the sale, to Charlotte L. 
Clark; that the property was bought from 
her by the plaintiff for $3,000 or $4,000, and a 
deed was made to him; that the defendants 





were in possession of the premises and re 


fused to surrender possession after demand in 
writing; that the testimony might show there 
was some talk concerning an agreement that 
if the defendants would pay to the plaintiff 
the amount of money that was represented by 
his purehase of the property, with interest 
and costs, within a reasonable time, they 
might have the property and he would deed it 
to them; that if it should appear there was 
an agreement the plaintiff was still willing to 
perform it, but that he was claiming the pos- 
session of the property in the suit. An attor- 
ney for the defendants then stated to the 
jury, in substance, that the defendant, Helen 
Pietsch, being the owner of the premises oc- 
cupied by’ the defendants as their home, made 
a mortgage on the same, which was fore- 
closed; that about thé time when the redemp- 
tion would expire she went to the plaintiff, 
her brother-in-law, and wanted him to loan 
her the amount of the mortgage and permit 
her to remain there; that he let her have the 
money as a loan, but said he would take the 
deed in his own name as security; that he put 
up something over $4,000; that the matter ran 
along and she paid him back $1,000 at one 
time, $150 at another and afterward $200 
more; that it ran along for three or four years 
afterward, and she had another piece of 
property upon which there was a mortgage 
of $8,800, and he said he would loan her 
enough money to take that in. The attorney 
for the plaintiff objected to the statement 
relating to other property, and the attorney 
for the defendants said that he wanted to 
state to the jury that the plaintiff got his 
money back by means of a mortgage upon 
the other piece of property and this one, but 
the court sustained the objection and an ex- 
ception was taken to the ruling. Continuing, 
the attorney stated that the amount was 
$4,283.98 upon which payments had been 
made, and that it was agreed that Mrs. 
Pietsch should remain in possession of the 
premises and was entitled to remain there. 
The court then said, “I assume you have 
stated all of your defense,” and the attorney 
replied, “Yes, sir,” whereupon the court in- 
structed the jury to return a verdict finding 
the defendants guilty of unlawfully withhold- 
ing possession of the premises and that the 
right of possession was in the plaintiff. The 
jury returned a verdict accordingly, and the 
court, after overruling a motion for a new 
trial, entered judgment on the verdict. The 
Appellate Court for the First District affirmed 
the judgment and granted a certificate of im- 
portance and an appeal io this court. 


When the jury had been sworn to try the 


issues and render a verdict according to the 
evidence, it was the privilege of the attorney 
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for each party, if he saw fit to do so, to make 
an opening statement of what he expected to 
prove. Such a statement is not intended to 
take the place of a declaration, complaint or 
other pleading, either as a statement of a 
legal cause of action or a legal defense, but is 
intended to advise the jury concerning the 
questions of fact involved, so as to prepare 
their minds for the evidence to be heard. 
How full it shall be made, within reasonable 


limits, is left to the discretion of the attor-. 


ney, but the only purpose is to give the jury 
an idea of the nature of the action and de- 
fense. To relate the testimony at length will 
not be tolerated. 1 Thompson on Trials, 267. 
A party is entitled to introduce evidence and 
prove a cause of action or to defend against 
evidence tending to sustain a cause of action 
if no statement at all is made, and is not con- 
fined in the introduction of evidence to the 
statement made in the opening, if one is 
made. The opening statement may be wrong 
as to some facts, and there is no requirement 
that it shall give all the facts of the case, 
which may turn out to be different from the 
statement. The argument that a court may 
direct a verdict, not upon the evidence or the 
want of evidence but upon the statement of 
an attorney, rests mainly upon the power of an 
attorney to make admissions binding upon his 
client.and to waive his rights. There is no 
dispute about the authority of an attorney to 
admit facts on the trial and waive the neces- 
sity of introducing evidence, as to such facts, 
but the authorities cited relate to such admis- 
sions in the trial of the case. That the open- 
ing statement to the jury cannot be treated as 
an admission of facts binding upon the client 
was decided in “Lusk v. Throop, 189 Ill. 127, 
where the refusal of an instruction that any 
statement made by the attorney for the 
plaintiffs in his opening statement, about 
what the evidence would show, was as binding 
upon the plaintiffs as if the plaintiffs them- 
selves had made such statement, and as such 
should be considered by the jury in making 
their verdict, was endorsed by this court. If 
the jury could not treat statements of an at- 
torney, in his opening statement, as to what 
the evidence would show as admissions of fact 
binding on the client and consider the same 
in making up their verdict, the same rule 


must necessarily be applied to the court, and- 


it follows that there was no admission here 
of the cause of action or that there was no 
defense to it. Even if it could be said that 
the attorney admitted that the legal title to 
the lot was in the plaintiff and the title could 
not be tried in forcible detainer, there was 
no attempt to try the question of title. The 
title was not involved and could not be tried 





ur determined, but it did not necessarily fol- 
low that the plaintiff was entitled to the pos- 
session of the property. The law in England 
is, that a court cannot take such action as was 
taken in this case upon an opening statement. 
In Fletcher v. London and Northwestern Rail- 
way Co., 65 L. T. Rep. 605, the judge non- 
suited the plaintiff on the ground that the 
opening statement did not show any cause of 
action, and it was held that the judge at the 
trial had no right to non-suit a plaintiff upon 
his counsel’s opening statement without the 
consent of his counsel. It was pointed out 
that a suitor might lose his case because his 
counsel had omitted or misstated something 
in the opening, and the course adopted in 
that case was condemned as most dangerous 
to the rights of litigants. The law is the 
same in Wisconsin. Fisher. v. Fisher, 5 Wis. 
472; Hadley v. Western Transit Co., 76 id. 
344. The same argument was made to the 
Wisconsin court that is made here—that it 
would be convenient and conduce to the speedy 
administration of the law and justice to per- 
mit the court to decide the case upon an open- 
ing statement; but while that was. conceded 
by the court, the practice was considered too 
dangerous to the rights of clients to be sanc- 
tioned. It is undoubtedly true that the method 
adopted in this case would be expeditious, and 
if there were no omissions or defects in the 
statement, and it was certain that the evi- 
dence would turn out in accordance with it, 
the court might be enabled to do justice; 
but it would be a still more expeditious 
method and equally conduce to the ends of 
justice for the court to call up the attorneys 
and examine them and decide the case on 
what they say before calling a jury, whereby 
much time, labor and expense would be saved. 
But if parties have a right to a trial by jury 
of the issues made by the pleadings, the ver- 
dict must rest upon evidence or want of evi- 
dence and not upon opening statements. 

The decision chiefly relied upon in support 
of the ruling of the court was made in Oscan- 


van v. Winchester Repeating Arms Co., 103 


U. S. 261, but that was a case where the state- 
ment disclosed a contract that was void, as 
being corrupt in itself and prohibited by 
morality and public policy. The statement 
was that the plaintiff sued for commissions on 
a sale of arms to the Turkish government, of 
which he was then consul general at the port 
of New York, and no court would entertain 
any action upon such a contract. Counsel for 
appellee is unable to perceive any difference 
between stating a corrupt cause of action con- 
trary to public policy and good morals and 
failing to state a good cause of action or de- 
fense, but the difference is quite apparent: 
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If a cause of action is such as no court would 
entertain, a court is bound to raise the ques- 
tion in the interest of due administration of 
justice and not for the benefit or in the in- 
terest of either party. Whether a claim of 
illegality is made by the pleadings or not, 
parties cannot compel a court to adjudicate 
upon alleged rights growing out of a contract 
void as against public policy or in violation 
of public law. Wright v, Cudahy, 168 JU. 
86; Crichfield v. Bermudez Asphalt Paving 
Co., 174 id. 466. 

The judgments of the Appellate Court and 
the municipal court are reversed and the cause 
is remanded to the municipal court. Reversed 
and remanded. 


Nore.-—Opening Statement as Authorizing 
Disposition of Case—There is no great amount 
of authority on the question presented by the 
principal case, one reason at least being the 
exceedingly rare occurrence of counsel doing 
what would be considered as destroying his own 
case by such a course, Furthermore, if his 
statement accords with his petition in showing 
no right of action this could be taken advantage 
of in various ways other than resorting to the 
statement. But the Oscanvan case is very strong 
autnority for its being taken advantage of. We 
have deemed it of advantage to set forth fully 
the purport of the cases referred to in the prin- 
cipal case and such others as we have found. 

The case of Lusk v. Throop, referred to in 
the principal case, did dispose, as stated, of an 
instruction to the effect stated, but the quotations 
from authority it makes in support of the ruling 
do not strongly support it. All that they show 
is that an attorney is not confined to the facts 
recited in the statement in his introduction of 
evidence, that is that he may prove other facts 
not detailed in the statement. 

In Haley v. Western Transit Co., supra, it 
was said: “The practice of granting a non- 
suit, much less of dismissing the complaint, on 
the opening statement of the case by counsel 
for the plaintiff, does not prevail, and never 
has prevailed, in this state.’ The court fur- 
ther said that “We are not willing to depart in 
this case from an old and salutary rule of 
practice, even though counsel consent that we 
may do so.” However, the court examined the 
statement and held the lower court in error in 
that it fell “short of relieving the defendant from 
liability.” 

Here it is seen the Wisconsin court merely 
frowns upon the practice, while at the same time 
it passes upon the legal effect of the statement, 
an useful course in advising the lower court in 
the conduct of the case remanded. It is not said 
that it was not within the power of the lower 
court to act upon a distinct unequivocal admis- 
sion of a fact which would bar recovery. 

The opinion in Oscanvan v. Winchester Re- 
peating Arms Co., supra, by Justice Field, does 
not proceed on any such distinction as the prin- 
cipal case states, though the non-suit happened 
to be on a contract void for the reasons stated. 
The opinion says: “The power of the court to 
act in the disposition of a trial upon facts con- 





‘ceded by counsel is as plain as its power to act 
upon the evidence produced. The question in 
either case must be whether the facts upon which 
it is called to instruct the jury be clearly estab- . 
lished. If a‘coubt exists as to the statement of 
counsel, the court will withhold its directions, 
as where the evidence is conflicting, and leave 
the matter to the determination of the jury.” 

Then the opinion goes on, considering the. open- 
ing statement precisely like any ther admission, 
made by counsel in the course of the trial, giving 
as an illustration of opening statement, showing 
a pardon, upon which the trial would be stopped 
forthwith, and then instancing merely, as to civil . 
cases, the fact of statement showing contracts 
void for their immorality. Then the opinion 
says: “Counsel should be allowed to explain 
and qualify it (the statement), so far as truth 
will pertait; but if with such explanation and 
qualification, it should clearly appear that there 
could be no recovery, the court should not hesi- 
tate to so declare and give such direction as will 
dispose cf the action.” Further as showing the 
ruling made was broad and general, numerous 
cases are referred to of verdicts being directed 
after cvidence has been received, and directing 
a verdict after statement is said to be upon a 
like footing. Certainly it would never be con- 
tended there was such limitation in respect to 
directing verdicts for insufficiency of evidence. 

The English case of Fletcher v. London & 
Northwestern Ry. Co., supra, shows three opin- 
ions and their purport indicates, that the course 
taken by tie trial court in non-suiting the plain- 
tiff on the opening statement of his counsel, in 
a personal injuries case, was deemed very extza- 
ordinary. One of the judges says: “I was 
startled by the supposition, that a suitor might 
lose his case because his counsel has omitted or 
misstated something in his opening, which would 
induce a jury to find a verdict for the plaintiff. 
That would be a startling result in an English 
court of justice. This case ought to he tried.” 
This judge thougiit there was nothing before the 
court so as to make its disposition a trial. The 
other two judges concur squarely in the proposi- 
tion that the judge has no right to nonsuit plain- 
tiff on his opening statement unless his counsel 
consents. Under this view it would seem that 
counsel could accept a non-suit thus based so as 
to obtain a ruling in an appellate court on its 
correctness. The difference between the fed- 
eral court and the English court seems to be 
that the former holds the court has power to act 
upon the statement independently of counsel's 
consent while the latter holds it cannot. But 
does it not seem a little strange, that this ques- 
tion should have appeared to be entirely novel 
in English courts and that not a single authority 
is referred to by the English Court of Appeais 
in the opinions handed down in the Fletcher 
case? 

Lindley v. Railroad, 47 Kan. 432, 28 Pac. 201, 
relies on the Oscanvan case for the proposition 
that “the court may dispose of the case upon 
the statement made by the plaintiff in opening 
his «ase. Such a statement is a part of the pro- 
cedure of the trial. The code provides that, 
when the jury is sworn, the plaintiff or party 
who has the burden of proof may proceed to 
state his case to the jury and the evidence by 
which he expects to sustain it. If the state- 
ments or admissions then made are such as to 
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absolutely preclude a recovery, it would be ab- 
solutely useless to consumie further time or to 
prolong the trial.” 

In this case the bill of exceptions did not pre- 
serve the statement and the court considered 
there was nothing left but to affirm the judg- 
ment. The facts. show that after plaintiff made 
his statement he offered in evidence a deposi- 
tion, which was objected to on the ground that 
the petition did not state facts sufficient to con- 
stitute a cause of action and because the state- 
ment showed contributory negligence. The ob- 
jection was sustained and the jury discharged. 

It seems to us the court could have denied the 
motion on the latter ground, because defendant 
waived his right to rely on the statement, by 
not moving before anything else is done. For 
the same reason the ruling of Illinois Supreme 
Court in Lusk v. Throop was right whether a 
statement would, if taken immediate advantage 
thereof, authorize a non-suit or not, The de- 
fendant would not have the right to proceed 
along in the trial without objection and then go 
back to the beginning so as to save himself as 
to something, the importance of which he had 
waived, as well as its binding force. It is per- 
ceived here that the Kansas court speaks of 
admissions absolutely precluding recovery, not 
of the statement being merely defective. 

A late case on this subject that of Sullivan 
v. Williamson, 21 Okl. 844, 98 Pac. root, deals, 
as it seems to us, merely with a defective state- 
ment and not where distinct admissions adverse 
to interest are made. 

This case shows that “counsel for plaintiff 
made his opening statement to the court and 
jury, and thereupon counsel for defendants 
moved the court to render judgment in favor of 
the defendants upon the pleadings and opening 
statement of counsel, upon the ground that the 
facts stated in the pleadings and opening state- 
ment did not entitle the plaintiff to any relief.” 
This motion was after argument of counsel 
taken under advisement, the case continued un- 
til the next term and then sustained. The bill 
of exceptions did not contain the opening state- 
ment. The Oklahoma court held that the peti- 
tion having stated a good cause of action it was 
error to grant nonsuit or render judgment in 
defendant’s favor. 


The opinion is brief, citing Wisconsin case, 
supra, and Stewart v. Hamilton, 3 Rob. (23 N. 
Y. Super.) 672, and expressing the belief that 
“none of the code states, so far as we are aware, 
have adopted such practice.” It concedes that 
the statement may be made a part of the record, 
if put in the bill of exceptions, but says: “It is 
rare indeed that the opening statement is ever 
preserved for the purpose of predicating error 
upon it.” This, however, does not seem to us 
important, because, if it is not preserved, it is 
waived as being an admission and in no other 
way can it be claimed to be evidence. But we 
rather think, that despite its not being carried 
up in this case, the Oklahoma court was correct. 
The lower court did not profess to act merely in 
virtue of its power to take the statement as an 
admission of facts precluding a recovery, but 
upon the statement not showing sufficient facts 
for a recovery. Then the motion was double 
barrelled, too, on a petition that was sufficient, 
it was very defective. The cases do not seem 





to go to the extent, where they non-suit on a 
statement, that its mere lack of fullness author- 
izes this course, but there must be a distinct ad- 
mission of facts,—in the way it may be of spe- 
cific assertion of their existence—which pre- 
cludes recovery. Thus in line with the cases we 
have referred to, supra, are Emmerson v. Weeks, 
58 Cal. 382; Stewart v. Hamilton, 3 Rob. (26 
N. Y. Super.) 672, which say in effect non-suit 
should not be granted on an opening statement 
unless it shows on its face that no case can be 
made out or there is an admission fatal to the 
case. Stewart v. Hamilton, cited by the Okla- 
homa court merely speaks of a failure in the 
statement to recite facts sufficient for recovery. 

The majority of the few American cases found 
on this subject, seem to hold in favor of the 
right of the court to act upon a clear unam- 
biguous admission fatal to recovery when that 
appears in a statement, but it is not bound to 
do so. It cannot look at a statement precisely 
as at a petition and dismiss for failure to state 
a case good against a demurrer. In the Okla- 
homa case the motion was like a demurrer to a 
petition and therefore the case below seems to 
have been properly reversed. 

The caution to be used by the trial court be- 
fore acting adversely on an opening statement is 
set forth with great particularity in the Oscan- 


r van case, Justice Field saying counsel for plain- 


tiff repeated over and again the facts in such 
plain and unambiguous terms that there could 
be no doubt on the subject. Therefore we con- 
clude that mere lapse or inadvertence will never 
result disastrously to counsel, but why a distinct, 
square, unequivocal admission in a statement, if 
taken advantage of immediately, should not have 
as much effect as any other admission by coun- 
sel in the course of trial we do not see. 








NEWS ITEM. 


CHIEF JUSTICE FULLER—AN APPRECIA- 
TION. ms 





Melville Weston Fuller, Chief Justice of -the 
Supreme Court of the United States, was born 
in Augusta, Me., February 11, 1833, and died at 
his summer home, “Mainstay,” Sorrento, Me., 
July 4, 1910. He graduated from Bowdoin Col- 
lege in 1853, began the practice of law in 1855 
in Augusta, forming a partnership with his 
uncle, Benjamin G. Fuller, and was also as- 
sociated with his uncle in publishing a daily 
democratic newspaper, “The Age,” filling the 
post of editor. In 1856 he was elected to the 
common council of Augusta, became its presi- 
dent and performed the duties of city solicitor. 
Before that year had ended he had resigned 
from his political office and moved to Chicago, 
Ill. He was twice married, his first wife being 
Calesto O. Reynolds, his second wife, Mary El- 
len Coolbaugh. Eight daughters and a son 
were the issue of his married life. 

Mr. Chief Justice Fuller was always known 
among his friends as a high-minded and schol- 
arly gentleman, possessing a pleasing personal- 
ity, being endowed with distinguished intel- 
lectual abilities. He was a brilliant orator 
and an able advocate. Like his immediate 
predecessor, Chief Justice Waite, he was com- 
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paratively unknown to the nation when he 
was appointed Chief Justice of the great court 
of last resort, to which his active and dominat- 
ing influence has added luster and force; how- 
ever, among the leaders of the bench and bar, 
espevially of Chicago, he was recognized as an 
able lawyer, industrious, thorough, forceful and 
upright. Since his elevation to high judicial 
position it is remembered that he took part in 
many important cases of national interest. His 
knowledge of the law was general; he was an 
authority on ecclesiastical law, a master of 
commercial jurisprudence and the rules of real 
property and was a brilliant and logical con- 
structionist of the constitution. By way of 
evidence of his success as a lawyer it might 
be mentioned that his name appears as counsel 
in more than a hundred volumes of the Illinois 
reports and several of the United States re- 
ports. 

But it is as Chief Justice of the Federal 
Supreme Court that the venerable jurist is 
known to current thought and will be remem- 
bered by posterity. His tenure is third in 
length of service of the eight Chief Justices 
presiding in the Supreme Court during a cen- 
tury and third of its existence. Associate Jus- 
tice Harlan, mighty in intellect and hale and 
hearty physically, alone remains of the person- 
nel comprising the court on Chief Justice Ful- 
ler’s accession. Justices have come and gone 
since he first donned the ermine and entered 
upon the arduous duties of his position. His 
indefatigable labor, his loyal and efficient ser- 
vice, his accurate and discriminating mind, his 
courageous and righteous judgments, his clear 
cut and convincing decisions, rendered during 
a period of twenty-two years, constitute his 
greatest monument, permanently link his name 
with those of Marshall and Taney, peers of 
American jurisprudence, and, by the way, his 
only rivals in point of service. 

His sudden death, on the nation’s birthday, 
due to heart disease, came as a great shock to 
the conntry, and it seems unfortunate that he 
was summoned by death at a time when so 
many subjects of paramount importance were 
about to be decided by that court. He has 
gone to his last resting place sincerely mourn- 
ed and honored by the people. 

As he said at the centenary of the Supreme 
Court: 

“Judges will be appointed and will pass. One 
generation rapidly succeeds another. But, who- 
ever comes and whoever goes, the court re- 
mains, keeping alive, through many centuries 
ye shall not see, the light that burns with a 
constant radiance upon the high altar of 
American constitutional justice. 





INDIANA BAR ASSOCIATION MEETING, 

The Fourth Annual Meeting of the Indiana 
State Bar Association was held on July 6th 
and 7th, at the Indianapolis Country Club. 
Mr. Frederick Jessup Stimpson, of Boston, 
Mass., delivered the annual address, his sub- 
ject being, “The Test of Legality in Combi- 
nations.”’ The program’ also included the 
President’s address, by Mr. John T. Dye, and 
a very timely paper on Crude Legislation, 
by Mr. Geo. H. Clifford, of Tipton. Papers 
were also read by Mr. Geo. A. Cunningham, 
of Evansville, on The Everyday Lawyer; 
Conrad Wolf, of Kokomo, on Indiana Prac- 
tice; Chas. W. Smith. of Indianapolis, on 
Current Criticisms of Courts and Lawyers. 
Among other speeches made on this occasion 





were those of Governor Thos. R. Marshall.’ on 
The Old-Fashioned Lawyer. and of the Hon. 
Francis E. Baker, of the U. S. Circuit Court 
of Appeals, on Relation of State and Federal 
Jurisdiction. The two days’ meeting was con- 
cluded by a banquet at the Dennison Hotel. 
The meeting was the largest and best which 
has ever béen held by the Indiana Bar Associa- 
tion. 








BOOK REVIEWS. 





WARE’S FROM COURT TO COURT 4th EDI- 
TION. 

The well-known pamphlet under the above 
title by Mr. Eugene F. Ware, of the Kansas 
City Bar, sets forth the method of taking cases 
from a State Court to the United States Su- 
preme Court. 

The copyright of this work dates from 1906, 
and a new edition seems to appear almost, if 
not quite annually, but it amply justifies each 
appearance, it running from cover only 61 
pages and bringing decision for the “educated 
practicing lawyer” down to date. 

It is an exceedingly handy document for one 
to have on his desk, eSpecially as the motion 
to dismiss or affirm is so very frequently fatal 
to cases which attempt the route to- which this 
pamphlet refers, the percent thus falling by 
the wayside being stated by Mr. Ware to be as 
high as eighty-two. 

We therefore see that every case attempted 
to be carried up to the federal supreme court 
is both attended with fear and trembling on 
the part of counsel for plaintiff in error, but 
his adversary is sure to look for an opening 
for the deadly motion above referred to. 

This pamphlet is printed at Kansas City, 
Kan., by the author. 1910. 








BOOKS RECEIVED. 





A Treatise on Code Pleading and Practice, 
also Containing 1900 Forms Adapted to Practice 
in California, Alaska, Arizona, Idaho, Montana, 
Nevada, New Mexico, North Dakota, Oklahoma. 
Oregon, South Dakota, Utah, Washington, and 
Other Code States. By William A. Sutherland, 
of the California Bar. Vol. IV. San Francisco; 
Bancroft-Whitney Company, Law Publishers 
and Law Booksellers. 1910. Review will fol- 
low. 

Cyclopedia of Law and Procedure. William 
Mack, LL. D., Editor-in-Chief. Volume XXXV. 
New York. The American Law Book Company. 
London: Butterworth & Co., 12 Bell Yard. 1910. 
Review will follow. 








HUMOR OF THE LAW. 





Two prominent Wisconsin attorneys were 
once trying a lawsuit on opposite sides. Mr. 
X had been making a good many sarcastic re- 
marks at the expense of his opponent, who 
finally appealed to the court for _ protection. 
“Now, Mr. X,” said the judge, in a mollifying 
tone, “Mr. Y is not on trial.””’ “No, your honor,” 
replied X, “but he is on exhibition. 
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1. Abatement and Revival—Purchase Money 
Notes.—Action on purchaSe money notes held 
not to abate because of pendency of another 
action to rescind the contract of sale and can- 
cel the notes.—Garza & Co. v. Jesse French 
Piano & Organ Co., Tex., 126 S. W. 906. 


2. Transfer of Interest.—In an action for 
the negligent destruction of property, defend- 
ant cannot show, without pleading it, that the 
property was insured, that the insurance has 
been collected, and plaintiff has assigned his 
cause of action to the insurance company.— 
Blanchard ‘vy. Olds Gasoline Engine ‘Vorkg, 
Mo., 126 S. W. 828. 


3. Account—Equitable (Action.—Action for 
accounting will not lie in equity, unless found- 
ed upon some equitable ground of relief.— 
Vogelsong v. St. Louis Wood Fibre Plaster 
Co., Mo., 126 S. W. 804. 


4. Acknowledgment—Notaries.—A deed ex- 
ecuted by husband and wife is not invalidated 
because her acknowledgment was taken by 
a notary who was an agent of the grantee in 
the transaction of business—Nichols v. How- 
son, Ark., 126 S. W. 830. 

5. Presumptions.—The presumption of the 
truth of the certificate of acknowledgment of 
a conveyance held not to obtain where the of- 
ficer purporting to take the acknowledgment 
is the real beneficiary, and he is charged with 
forgery and with making a false certificate.— 
Albright v. Stevenson, Mo., 126 S. W. 1027. 

6. Adjoining Landowners—Use of Premises. 
—To create a liability against an owner mak- 
ing an improvement on his land to the injury 
of adjacent property, there must exist some 
abuse of a lawful right of one to use his prop- 
erty as he wills.—Sandy v. City of St. Joseph, 
Mo., 126 S&S. W. 989. 

7. Admiralty—Effect of State Legislation.— 
The maritime law of the United States subsists 
as an entirety as the subject of federal jur- 
isprudence, and is to be administered by the 
federal courts without impairment by state 














legislation.—Mack S. S. Co. v. Thompson, U. &. 
Cc. Cc. of App., 176 Fed. 499. 

8. Adverse Possession—Character of Posses- 
sion.—To make possession adverse, it must be 
such as to unmistakably indicate an assertion 
of claim of exclusive ownership in the occu- 
pant.—Bender v. Brooks, Tex., 127 S. W. 168. 

9. Appeal and Error—Voluntary Non-Suit.— 
A voluntary non-suit held net appealable un- 
less the ruling prompting it precludes a recov- 
ery by plaintiff.—Bushyager v. Hammond Pack- 
ing Co., Mo., 126 S. W. 985. 

10. Bail—Recognizance on Appeal.—A recog- 
nizance on appeal is fatally defective if it fails 
to state the punishment imposed on defendant. 
—Harris v. State, Tex., 126 S. W. 890. 

11. Bankruptey—Acts of Bankrupt.— Where 
no steps were taken by a bankrupt’s creditors 
to institute bankruptcy proceedings until more 
than six months after the filing of a valid as- 
signment for the benefit of creditors, the bank- 
rupt’s trustee was not entitled to a summary 
order requiring the assignee to surrender the 
net assets remaining in his hands belonging to 
the bankrupt.—In re Farrell, U. S. C. C. of App., 
Sixth Circuit, 176 Fed. 505. 

12. Amendment of Schedule.—An applica- 
tion of a bankrupt, nearly a year after adjudi- 
eation of the bankruptcy, to amend his sched- 
ules to bring in an omitted creditor, will be 
refused.—In re Kittler, U. S|. D. C., M. D. Pa., 
176 Fed. 655. 

13. Chattel Mortgages.—A mortgage by a 
bankrupt to intervener, though not immediately 
recorded, held valid as against the bankrupt’s 
trustee.—In re Evans Lumber Co., U. S. D. C., 
N. D. Ga., 176 Fed. 643. 

14.——Intent to Defraud Creditors.—The mere 
fact that a preference resulted from the giving 
of a mortgage by a bankrupt does not render it 
void, as a transfer made “with intent” to 
hinder, delay or defraud creditors.—In re Kull- 
berg, U. S. D. C., D. Minn., 176 Fed. 585. 

15. Property Passing to Trustee.—A 
pledge by a distilling company in good faith, 
more than four months prior to its bankruptcy, 
of warehouse certificates calling for whiskey 
stored in its bonded warehouse, operates as a 
delivery of the whiskey itself subject to the 
payment of the tax, and is good as against its 
trustee and general creditors——In re Miller 
Pure Rye Distilling Co, U. S. D. C., E. D. Pa., 
176 Fed. 606. 

16. State Insolvency Laws.—Rev. St. Ohio, 
regulating assignments for the benefit of cred- 
itors, held not suspended by the bankruptcy 
act.—In re Farrell, U. S. C. C. of App., Sixth 
Circuit, 176 Fed, 505. 

17. 
ing an application for a summary order re- 
quiring the turning over of assets alleged to 
belong to a bankrupt to his trustee held re- 
viewable by petition to revise.—In re Farrell, 
U. S. C. G& of App., Sixth Circuit, 176 Fed. 
505. 

18. Banks and Banking—Payment of checks. 
—The bank on which a draft is drawn held 
bound to know the signature of its depositor, 
and also to know that the indorsement is 
genuine so that it is liable for the payment to 
the wrong person of an altered check or draft. 
—Union Biscuit Co. v. Springfield Grocer Co., 
Mo., 126 S. W. 996. 

19. Bills and Notes—Effect of Forged In- 
dorsement.—A forged indorsement does not 

































Surrender of Assets.—A decision deny- © 





























rn a” Gaia Ge 


Nrsoaown 


pre 
ing 
to 

giv 
ady 
fra 
126 


9 


jur 
of 
whe 
ers 
bur 
23 
Sub: 
held 
the 
for 
Far 
Ark. 
29, 
Prot 
ers 
equi 
befo: 
Ss. W 
30. 
court 


misd 
ment 
a fel 













hm & F 





a- 

li- 
d- 
be 
A. 


ely 
t's 
Cc., 


ere 
ing 
> 

to 
ull- 


—A 
ith, 
tey, 
key 
sa 
the 
its 
jller 
Pa., 


yhio, 
red- 
ptcy 
sixth 


eny- 
re- 
d to 
re- 
rrell, 
Fed. 


ecks. 
held 
sitor, 
it is 
nt to 
draft. 
* Co., 


i In- 
; not 








Vol. 71 


CENTRAL LAW JOURNAL. 


87 








pass title to commercial paper negotiable only 
by indorsement.—Rolling v. El Paso & S. W. 
Ry. Co., Tex., 127 S| W. 302. * 


20. Cancellation of Instruments—Discretion 
of Court.—Rescission looks to restoring the 
status quo, and the remedy is administered in 
the exercise of a sound diséretion.--Johnson 
v United Rys. Co. of St. Louis, Mo., 127 S W. 
63. 

21. Carriers of Goods—Loss of Goods.—Iif 
the shipper’s missatements as to the contents 
of a box shipped were material, and caused 
the carrier to omit some attention which the 
goods required, whereby they were iost, it 
would not be responsible for such loss, wheth- 
er the misstatements were intentional or in- 





advertent.—St. Louis Southwestern Ry. Co. of 
Texas v. Ray, Tex., 127 S..W. 281. 
22. Stoppage in Transit.—Strict proof of 


insolvency is not essential to exercise the right 
of stoppage in transitu; “involuntary” in that 
sense meaning general inability to pay debts. 
—Seigfreid v. Chicago, B. & Q. R. Co., Mo., 126 
S. W. 798, 

23. Carriers of Passengers—Injury to Pas- 
serger.—A passenger wrongfully carried be- 
yond her destination held not entitled to re-, 
cover damages augmented by her own act in 


negligently exposing herself to hardship.—St. 
Louis, I. M. & S. Ry. Co. v. Evans, Ark., 126 
S. W. 1058. 


24. Contracts—Laws of Other States.—The 
comity between states does not require courts 
of one state to enforce rights under contracts 
valid by the laws of another state, if to do so 
would violate the public policy of the state 
of the forum.—Atwater v. A. G. Edwards & 
Sons Brokerage Co., Mo., 126 S. W. 823. 

25. Public Policy.—Whenever any contract 
conflicts with the morals of the time and con- 
travenes any established interest of society, 
it is void as against public policy.—Montgom- 
ery v. Montgomery, Mo., 127 S. W. 118. 

26.——Recissicon.—Where a party makes a 
promise to the adverse party without intend- 
ing to perform it, but with a fraudulent design 
to 6btain a contract from the adverse party by 
giving the promise and then breaking it, the 
adverse party may rescind on the ground of 
fraud.—Laswell v. National Handle C»., Mo., 
126 S. W. 969. : 

27. Corporations—Mbor.tgages.—Equity has 
jurisdiction to control the exercise of discretion 
of the trustee under a corporate mortgage, 
where the discretion has been abused.—Struth- 
ers Coal & Coke Co. v. Union Trust Co. of Pitts- 
burg, Pa., 78 Atl. 986. 

28.——Organization.—Trustees appointed for 
subscribers to a corporation to be organized 
held not authorized to add to the powers of 
the corporation any other than those provided 
for in the articles of incorporation.—El Dorado 
Farmers’ Union Warehouse Co. v. Eubanks, 
Ark., 126 S. W. 1075. 

29, Courts—Jurisdiction ,of Probate Court.— 
Probate courts may, in the exercise of the pow- 
ers granted, resort to the common law and 
equitable rules in the disposition of matters 
before them.—In re Jarbce’s Estate, Mo., 127 
S. W. 26. 

30. Criminal Law—Court of Appeals.—The 
court of appeals has criminal jurisdiction of 
misdemeanors only, and the fact that punish- 
ment for assault with intent to kill, which is 








a felony, has been assessed at a fine, does not 


YWIiIM 


give the court jurisdiction thereof.—State v. 
Wilson, Mo., 127 S. W. 996. 

31.——Indictment.—In an indictment for hav- 
ing aided and abetted A in committing crime 
of bigamy, it is not necessary to prove con- . 
viction of A of such crime.—State v. Warady, 
N. J.. 78°Atl. 977. | 

32. Criminal Trial—Confessions of Co-de- 
fendant-—The confession and acts of another 
person in accused’s presence arrested with ac- 
cused for burglary, held inadmissible against 
accused, although the latter was silent.— 
Couch v. State, Tex., 126 S. W. 866. . 

_ 83. Presumptions.—Presumptions of law 
that are against accused should not ordinarily 
be given in the charge, but, where applicable, 
presumptions of law favorable to accused 
should be given.—Snowberger v. State, Tex., 
126 S. W. 878. 

34. Curtesy—Grant to Wife—Where a grant 
to a wife is for her separate use and it clearly 
appears that it was the intention of the grantor 
that the husband should not be tenant 
by curtesy, such intention will govern.—Jami- 
son v. Zausch, Mo., 126 S. W. 10238. 

35. Dedication—Establishment.—To ¢4stablish 
dedication by user, the proof must usually be 
strict, cogent, and convincing, and the acts 
proved must be inconsistent with any construc- 
tion other than dedication.—State v. Hood, 
Mo., 126 S. W. 992. 

36. Deeds—Consideration.—That no _ consid- 
eration was paid for land deeded by a father 
to his daughter amounts to nothing as between 
the parties to the deed, in an action to cancel 
it as a cloud on grantor’s titla—Chambers v. 
Chambers, Mo., 127 S. W. 86. 

37. Quit-Claim Deed.—A quit-claim deed 
held not to convey a title subsequently ac- 
quired by the grantor.—King v. Booth, Ark. 
126 S. W. 830. 

38. Discovery—Existence Under Code.—A bill 
of discovery, as known to ancient chancery 
practice, is not available since the adoption of 
the Code.—Vogelsong v. St. Louis Wood Fibre 
Plaster Co., Mo., 126 S. W. 804. 

39. Disorderly House — Licensing. — That 
members of the council of a city passed 
a resolution licensing the keeping of a bawdy- 
house on the payment of a monthly sum is in- 
sufficient to make them participants in the 
subsequent keeping of such houses.—State v. 
Lismore, Ark., 126 S. W. 855. 

40. Election of Remedies—Breach of Con- 
tract.—A purchaser could not sue for breach 
of contract and also for specific performance,” 
and should be put to his election.—Otto v. 
Young, Mo., 127 S. W. 9, 

41. Eminent Domain—Additional Use of 
Highway.—Right conferred by municipal au- 
thorities to lay a railroad track on a highway 
requires that the grade of the street or high-- 
way be conformed to, and, if embankments are 
raised above such grade, the company is liable 
in damages for obstructing access to property. 
—Robinson v. Springfield Southwestern Ry. Co., 
Mo., 126 S. W. 994. 

42. Estoppel—By Conduct.—The owner of 
a team, who left it in another’s possession 
after learning of latter’s attempts to dispose 
of it, held estopped as against a subsequent 
purchaser from the bailee, to claim title to the 
team.—Busby v. Altes, Mo., 126 S. W. 968. 

43.——Conveyance.—Where executors convey- 
ed property as belonging to the estate, they 
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were estopped from claiming that any part of 
it belonged to them personally.—Tomlinson v. 
H. P. Drought & Co., Tex., 127 S. W. 262. 


44.—+—_What, Constitutes—To constitute an 
estoppel in pais, the matters claimed to consti- 
tute an estoppel must have in some material 
respect influenced the conduct of the other 
party.—Gose v. Coryell, Tex., 126 S. W. 1164. 

45. Evidence—Declarations Against Interest. 
—Declarations against a party’s interest are 
presumed to be true, but such presumption is 
not conclusive.—Linderman v. Carmin, Mo., 127 
S. W. 124. 


46. Executors and Administrators—Distribu-- 


tion and Intervention.—Purchasers of land of 
a devisee pending administration held not en- 
* titled to intervene in an application by the 
administrator to distribute the funds in his 
hands; the interest of such purchasers being 
subject to the administration—Hallam  v. 
Moore, Tex., 126 S. W. 908. 

47. Federal Courts—Jurisdiction.—A person 
entitled to a distributive share of the estate 
of a deceased person may maintain a suit in a 
circuit court of the United States against the 
administrator concerning his right to such 
share.—Pulver v. Leonard, U. S. C. C., D. Minn., 
176 Fed. 586. 

48. Fire Insurance—Insurable Interest.—A 
mortgagee has an insurable interest in the 


mortgaged property.—Loewenstein v. Queen 
Ins. Co., Mo., 127 S. W, 72. 
49. Investigation of Claim.—The insurer 





may investigate the extent of the loss, even 
though the policy requires insured to furnish 
proof of loss.—Loewenstein v. (Queen Ins. Co., 
Mo., 127 S W. 72. 

50. Limitation of Action.—The legal effect 
of payment of an obligation after it has been 
barred by limitations is the same as if it were 
paid before being barred.—Loewenstein v. 
Queen Ins, Co., Mo., 127 S. W. 72. 

51. Misrepresentation as to Value of 
Property.—A misrepresentation of the value of 
property insured by a valued policy, not a 
mere error in judgment, is material, and, if 
intentional, avoids the policy.—Delaware Ins. 
Co. of Philadelphia vy. Hill, Tex., 127 S. W. 
283. 

52. Fraud—False Representations.—A faise 
representation must be false to the knowl- 
edge of the person making it in order to sus- 
tain a legal action of deceit.—Straus v. Nor- 
ris, N. J., 78 Atl. 980. 

53. Fraudulent Conveyances—Insolvency of 
Vendor.—The insolvency of a vendor at the 
time of a sale will not defeat the title of ven- 
dee purchasing for a valuable consideration 
without notice of the vendor’s insolvency.— 
Folkes v. Wyatt, Tex., 126 S. W. 958. 

34. Fraudulent Conveyances—Recovery by 
Grantor.—A grantee, claiming the right to 
hold property conveyed to him on the ground 
that the grantor conveyed it with the design 
to defraud his creditors held required to allege 
and prove that the property was conveyed to 
him by the grantor with intent to defraud his 
creditors.—Smith v. Olivarri, Tex., 127 S. W. 
235. 

55. Gaming—Speculative Transactions.—Con- 
tracts made by a broker employed in this state 
for the purchase and sale of stock in another 
state are not void by reason of the intent of 
one of the parties thereto to gambie, unless 
made void by the laws of the other state.—At- 















water v. A. G. Edwards & Sons Srokerage Co., 
Mo., 126 S. W. 823. 

56. Garnishment—Jurisdiction.—In a suit in 
which jurisdiction of the debtor is not obtain- 
ed, held that no jurisdiction of the garnishee 
was obtained.—Edwin Schiele & Co, v. Dillard, 
Ark., 126 5. W. 835. 

57. Husband and Wife—Agency of Husband. 
—By virtue of his general authority as such, 
a husband has no authority to bind his wife by 
an agreement as to her land.—Wilson v. Shock- 
lee, Ark., 126 S W. 832. 

58. Partnership Contract With Other Per- 
son.—A partnership contract between husband 
and wife jointly with a third person held not 
invalid on that account between the husband 
and third person.—Keith v. Aubrey, Tex, 127 
S. W. 278. 

59. Homicide—Intent.—The law held not 
to fix any invariable rule as to the length of 
time that must elapse between a formed de- 
sign to kill and its execution in order to con- 
stitute murder in the first degree.—Snowberger 
v. State, Tex., 126 S. W. 878. 

60. Manslaughter.—An offense against 
one’s property does not reduce the killing of 
the offender to manslaughter, unless there are 
sther circumstances.—Ward v. State, Tex., 126 
S. W. 1145. 

61. Indictment and Information—Disjunctive 
Allegations.—An information alleging that de- 
fendant did unlawfully carry a pistol on or 
about his person is fatally defective in using 
the disjunctive “or” instead of the conjunctive 
“and.”—Harris v. State, Tex., 126 S. W. 890. 

62. Sufficiency.—The same nicety is not 
required in indictments for minor offenses like 
prosecutions for selling liquor to a minor, as is 
necessary in charging common law felonies.-— 
State v. Seiberling, Mo., 127 S. W. 106. 

63. Injunction—Right to Injunction—In a 
suit for injunctive relief by a stockholder of 
a street railway corporation, the public con- 
venience and public mischief may mark the 
distinction between sound and unsound discre- 
tion in granting an injunction on the facts 
pleaded.—Johnson v. United Rys. Co. of St. 
Louis, Mo., 127 S. W. 63. 

64. Intoxicating Liquors—tIllegal Sale.—Be- 
fore one can be convicted of unlawfully sell- 
ing intoxicating liquors, the jury must believe 
beyond a reasonable doubt that the liquor sold 
was intoxicating.—Roberts v. State, Tex., 126 
Ss. W. 1129. 

65. Judgment—Estoppel.—That a judgment 
may operate as an estoppel, it is necessary that 
the estoppel be mutual, operating against both 
litigants alike—-Lamar County v. Talley, Tex, 
127 S W. 272. 

66.——Setting Aside Default.——A final judg- 
ment by default may be set aside on propér 
showing at any time during the term, or a term 
to which the application may be continued.— 
Miller v. Crawford, Mo., 126 S. W. 984. 

67. Landlord and Tenant—Injury to Crop.— 
Where one farms land under an agreement to 
give part of the crop as rental to the owner, 
the latter has an interest in the crop which en- 
titles him to sue for damages thereto by a 
third party.—Doke v. Trinity & B. V. Ry. Co.. 
Tex., 126 S W. 1195. 

68. Ldébel and Slander—What Constitutes.-— 
To say that a person was trying or attempting 
to steal does not constitute slander.—Curtis v. 
Iseman, Ky., 127 S. W. 150. 
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69. Malicious Prosecution—Petition.—In an 
action for malicious abuse of process, plaintiff 
must ordinarily aver that defendant instituted 
the proceeding with malice.—Gonsouland v. 
Rosomano, U. S. C. C. of App., Fifth Circuit, 
176 Fed. 481. 

70. Master and Servant—Assumed Risk.—An 
employee does not assume the risk arising from 
his employer’s negligence, which are not inci- 
dental to the business, when he has no actual 
knowledge of the same.—Puget Sound Electric 


Ry. v. Harrigan, U. S. C. C. of App., Ninth Cir-' 


cuit, 176 Fed. 488. 


71. Contributory Negligence.—A _ railroad 
company owes its section man who is guilty of 
contributory negligence in the performance of 
his work of inspecting the track no greater 
duty to have its engineer avoid injuring him, 
after discovering his peril than it owes a 
trespasser.—Young vy. St.: Louis, I. M. & S. Ry. 
Co., Mo., 127 S. W, 19. 

72. Dangerous Machinery.—A master in- 


stalling a safety brake, intended to diminish 
the risk incident to the operation of machinery, 
is bound to keep the brake in operating con- 
dition.—Scheurer v. Banner Rubber Co., Mo., 
126 S. W. 1037. 


73. Proximate Cause.—Where a defect in a 
locomotive was the cause of the injury to the 
fireman, the concurrent negligence of the en- 
gineer held not, to release the master from lia- 
bility for the injury.—Atchison, T. & S F. 
Ry. Co. v. Seeger, Tex., 126 S. W. 1170. 

74. Mines and Minerals—Property in Oil.— 
While the landowner has no specific title to 
the underlying oil until it has been brought to 
the surface, as soon as it has been extracted 
it becomes the owner’s property.—Bender v. 
Brooks, Tex., 127 S. W. 168. 3 

75. Monopolies—tIllegal Restraint of Trade.— 
The Sherman anti-trust law does not apply to 
a contract concerning a legitimate business 
transaction where the unlawful restraint com- 
plained of is only incidental or collateral, nor 
to contracts which have a remote and indirect 
bearing upon commerce between the states.— 
Harbison-Walker Refractories Co. v. Stanton, 
Pa., 75 Atl. 988. ; 

76. Mortgages—Redemption.—A tender of 
the money required to redeem from a mortgage 
held not conditional because of a request that 
the mortgage be assigned and not released.— 
Kent Building & Loan Co. v. Middleton, Md, 
75 Atl. 947. i 

77. Municipal Corporations—Diversion of 
Surface Waters.—A city grading a street, and 
thereby causing surface water to accumulate 
in a pond, held liable for the damages sus- 
tained.—Sandy v. City of St. Joseph, Mo.. 126 
Ss. W. 989. 

78. Negligence—Concurrent Causes.—Where 
one sustains damages from separate sources, 
the jury, though the injuries may be concur- 
rent in point of time, must separate, as best 
they can from the evidence the amount of dam- 
ages caused by  defendant’s negligence.— 
Scheurer v. Banner Rubber Co., Mo., 126 S. W. 
1037. 

79. New Trial—Waiver of Right.—A motion 
in arrest operates as a waiver of a subsequent 
motion for new -trial—Pelican Assur. Co. v, 
American Feed & Grocery Co., Tenn., 126 S. W. 
1085. 

80. Nuisance—Locality.—Locality is to be 
considered in determining whether a certain 
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use of property is a nuisance.—Gose v. Coryell, 
Tex., 126 S. W. 1164. 


81. Obscenity—Indecency.—What is indecent 
is determined by the sensibilities and moral 
Standards of the people as evolved from gen- 
eration to generation along with their civiliza- 
tion.— Redd v. State, Ga. 67 S. E. 709. 


82. Parent and Uhild—Agency of Child.—A 
merchant, suing a father for neceSsaries bought 
by his children, has the burden of proving that 
the father authorized the purchase by the child- 
ren, or that he acquiesced in it.—Martz v. 
Fullhart, Mo., 126 S. W. 964. 

83. Parties—Necessary Parties.—Every per- 
son to be directly affected by a judgment is a 
necessary party to the suit.—Waldrep v. Roque- 
more, Tex., 127 S. W. 248. 

84. Partnership — Individual Using Firm 
Name.—A person doing business in a partner- 
ship name as sole member, who is sued in that 
name, is liable on a judgment rendered in such 
name, where he appeared. and answered in per- 
son.—Eagterwood vy. Burnitt, Tex., 126 S. W. 
934. 3 

85. Payment—Presumptions.—The presump- 
tion of the payment of a mortgage debt from 
lapse of time held not applicable where the 
mortgagor was a remainderman and held pos-: 
session in conjunction with a life tenant.— 
Jenkins v. Trustees of Andover Theological 


Seminary, Mass., 81 N. EB. 552. 


86.——What Constitutes.—The taking of a 
check, bill of exchange, or note for a debt is 
not payment of the debt, unless the creditor 
expressly agrees to take it as such.—Union 
Biscuit Co. v. Springfield Grocery Co., Mo., 126 
S. W. 996. 

87. Pleading—Law jand Fact.—Under ‘our 
system of pleading it is sufficient if the plead- 
er states the facts and leaves the court to 
find the law.—Otto v. Young, Mo., 127 S. W. 63. 

88. Railroads—Crossing Accidents.—While a 
pedestrian may, to a limited extent, rely upon 
the railway company’s using care in approach- 
ing a highway crossing, he must exercise the 
care of an ordinarily prudent man for his own 
safety and failure to do so, resulting in his 
being struck by something projecting from a 
passing train, will bar recovery.—St. Louis & 
S. F. R. Co. v. Carr, Ark., 126 S. W. 860. 


89. Duty Toward Intoxicated Passenger.— 
A porter in charge of a train, who knows that 
a@ passenger is intoxicated, held to owe to him 
the duty of protecting him from danger.—Paris 
& G. N. Ry. Co. v. Robinson, Tex., 127 S. W. 
294, 

90. Injury to Person on Track.—If the 
railroad company had not permitted the public 
to use its roadbed in its trainyard as a thor- 
oughfare, and plaintiff was injured by a train 
while so using the roadbed without permission, 
and the trainmen did not see plaintiff before 
he was injured, the company is not liable for 
such injury.—Texas & P. Ry. Co. v. Adkins, 
Tex. 126 S. W. 954 

91. Negligence.—That the death of a pas- 
senger was unwitnessed, where the circum- 
stances’ are such as to satisfy reasonable minds 
that the accident resulted from the negligence 
of the carrier, liability attaches.—Tucker v. 
Pittsburg, C., C. & St. L. Ry. Co., Pa., 78 Atl. 
991. 

92. Private Crossings.—It was a railroad 
company’s duty to use reasonable care to keep 
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a private crossing clear of obstructions and a 
negligent breach of that duty would make it 
liable to the owner for whose benefit the cross- 
ing was maintained, foe, —— injuries.— 
Swe need, Quincy, 0. & I "Bo. Mo., 126 


93. Reeeivers—Rulings on Claims.—Rulings 
of receivers on claims submitted may be re- 
viewed by the court which appointed him, 
though no appeal is taken. .—Schlicher v. Tren- 
ton, L. & A. Ry. Co,, N. J., 75 Atl. 982. 


94. Suits Against.—At common law a re- 
ceiver could not be sued without the permis- 
— of the court appointing him.,—Galveston, 
H. H. R. €o. v. Pennefather &- Co., 

126 ‘. W. 948. 


95. Title Acquired.—A receiver of an in- 
Solvent bank acquires no greater rights to 
funds déposited with a third party for the 
bank’s benefit than the bank had.—McBride v. 
gyperican Ry. & Lighting Co., Tex., 127 S. W. 








96. Reformation of Instruments—Mistake.— 
A policy, which by mutual mistake does not 
embody the intent of the parties, may be re- 
formed.—Delaware Ins. Co. of Philadelphia v. 
Hill, Tex., 127 &. W. 283. 

97. Sales—Breach of Contract.—A ‘seller of 
the output of his mill held not excused from 
going ahead by the failure of the buyer to take 
and accept promptly a single car load.—Las- 
= v. National Handle Co., Mo., 126 S. W. 





98. Express Warranty.—Positive affirma- 
tion of a material fact as a fact, relied on as 
such, is sufficient to constitute an express war- 
ranty ,and actual intent to warrant is unneces- 
| i v. Friedman, Ark., 126 S. W. 





99. Express Warranty.—To constitute an 
express warranty, neither the word “warranty” 
nor any other particular word is necessary.— 
Cornish v. Friedman, Ark., 126 S. W. 1079. 


100. Implied Warranty.—Goods ordered 
from a distant place held to be sold under an 
implied warranty that they are in condition lo 
stand the shipment.—Southern Produce Co. v. 
S. Oteri & Co., Ark., 126 S. W. 1065. 


101. Misrepresentations as to Quality.— 
Misrepresentations by seller as to quality held 
available as a defense to action for price.— 
Eureka Elastic Paint Co. v. Bennett- Hedgpeth 
Co., S. C., 67 S. E. 738. 


102. Warranties.—Mere words of praise 
and commendation, or which merely express a 
seller’s opinion, belief, judgment, or estimate, 
are not a warranty.—Cornish v. Friedman, Ark., 
126 S. W..1079. 

103. Schools and School Districts—Corporal 
Punishment.—A schoolmaster may inflict rea- 
Sonable corpvoral punishment upon a pupil for 
conduct tending to demoralize other pupiis and 
to interfere with the proper management of 
the school.—Dodd v. State, Ark., 126 S. W. 
834. 

104. Street Railroads—Duty to Public.—A 
street railway corporation is a public service 
corporation, and owes duties to the general 
public which it cannot breach except under 
penalty of ouster from its franchise.—Johnson 
x, _ Rys. Co. of St. Louis, Mo., 127 5S. 











105. Subrogation—Nature of Right.—One 
who, being secondarily liable, pays the debt is 
entitled in the absence of contract, to be sub- 
rogated to the right to security held by the 
creditor.—Loewenstein v. Queen Ins. Co., Mo., 
127 Ss. W. 72. 

106. Taxation—Tax Deeds.—A purchaser at 
a tax sale must stand strictly on his legal title. 
—King v. Booth, Ark., 126 S. W. 830. 

107. Unknown Owners of Land.—Owners 
of land holding under recorded deeds and de- 
eree of partitition are not unknown owners, 
and they are not bound by a judgment for de- 
linquent taxes rendered in a suit against un- 
known owners.—Nunley v. Blanton, Tex., 126 
Ss. W. 1110. 

108. Validity of Tax.—A citizen’s duty to 
pay his taxes promptly does not restrict his 











Tex.,. 





right to test the validity of a tax which he be- 
lieves invalid.—City of Louisville v. Weikel, 
Ky., 127 8S. W. 147. 


109. Voluntary Payment by Stranger.— 
One who, without title or right in property, 
voluntarily pays the taxes thereon, acquires 
no lien therefor, and cannot recover the amount 
paid against the owner.—Wall v. Hanford, Mo., 
127 Ss. W. 111. 

110. Telegraphs and Telephones—Delay in 
Delivering Message.—A telegraph company, 
having a telephone that will connect with the 





‘addressee of an important message received at 


night, held required to exercise reasonable dili- 
gence to deliver the message over the tele- 
phone.—Western Union Telegraph Co. v. Price, 
Ky., 126 S. W. 1100. 

111. Tenancy in Common—Creation of Hase- 
ment.—One tenant in common cannot, by nis 
sole act, create an easement in the property 
held in common for the benefit of adjoining 
property owned by him in severalty.—City Club 
of Auburn v. McGeer, N. Y., 81 N. E. 539. 

112. Ejectment.—Owners of undivided in- 
terest may maintain ejectment against his co- 
tenant in adverse possession.—Burney v. Ar- 
nold, Ga., 67 S. E. 712. 

113. Tender—Excuse for Failure to Make.— 
A tender is unnecessary where the person to 
whom it should be made has Shown that he 
will refuse it if made.—Laswell v. National 





‘Tandle Co., Mo., 126 S. W. 969. 


114. Trespass—Intent of Party.—In civil ac- 
tions for damages for trespass, the intent of 
the party committing the trespass is imma- 
terial.—Dyer v. Tyrrell, Mo., 127 S. W. 1114. 

115. Trespass to Title—Pleading.—By 
a plea of not guilty, defendants in trespass to 
try title admit that they are in possession of 
the land referred to in the petition, and the 
effect of a judgment against them is to oust 
them from that position—Plummer v. Mar- 
shall, Tex., 126 S. W. 62. 

116. Trial—Competency of Witness.—A wit- 
ness disregarding the court’s rule rendering 
witnesses to be sequestrated held not rendered 


incompetent thereby.—Thomasi v. State, Ga., 
67 S. EB. a 
117. Misconduct of Counsel.—In an action 





for negligent destruction of property, it was 
improper for defendant to offer to prove before 
the jury that the property was_insured.— 
Blanchard yv. Olds Gasoline Engine Works, Mo., 
126 S. W. 828. 

118. Trusts—Sale of Property to Trustee. 
Where a trustee buys trust property directly 
from the cestui que trust, the burden is upon 
him to show that the cestui que trust acted 
voluntarily, with full knowledge of all the par- 
ticulars, and with freedom from influence aris- 
ing from the trust relation.—Swift v. Craig- 
head, N. J., 75 Atl. 974 
. 119: Wenddr and Purchaser—<Approval of 
Title—Where an option contract for sale of 
land provides that title shall be approved by 
an attorney, an arbitrary, fraudulent, or col- 
lusive refusal of the attorney to approve the 
title will not deprive the other party of the 
fruits of his contract.—Whitener-London Re- 
alty Co. v. Ritter, Ark., 126 S. W. 856. 

120.—Constructive Notice.—To be con- 
structive notice it would seem that a register- 
ed grant must be _ sufficient in itself to iden- 
tify the thing granted.—Thompson v.. Cole, 
Tex., 126 S. W. 923 

121. False Representations.—Equity will 
relieve from false representations made in the 
sale of realty, whether they were intentional or 








through mistake.—Straus v. Norris, N. -J., 75 
Atl. 980. 
122. Waiver of Lien. —By agreeing to 





waive his lien, a vendor would be estopped to 
assert it against a subsequent mortgagee.— 
Wilson v. Shocklee, Ark., 126 S. W. 832. 

123. Wills—Lapse of Legacy.—When a de- 
vise of land fails because of lapse or because it 
is void ab initio the property devolves on the 
heir as intestate real property.—Coleman v. 
Jackson, Tex., 126 S. W. 1178. 

124, Undue Influence—The undue _ influ- 
ence which avoids a will must be its procuring 
cause and directly connected with its execu- 
tion.—Miller v. Carr, Ark., 128 S. W. 1068. 
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